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Editor’s Foreword

Each year, the Editor-in-Chief decides upon a theme for
Dissent. Upholding its mantle as a social justice journal,
Dissent in the past has canvassed a wide variety of legal, po-
litical and social issues both domestic and international. In
2010, I chose the theme ‘Equality in Australia’ in order to
highlight the plight of Australians in need. After the global
financial crisis, and in light of the serious problems facing
Australians in education, healthcare and the workplace,
[ felt that Sydney University law students should take the
time to focus on problems at home. This was not to malign
the tremendous problems suffered by those overseas, but
rather to highlight that the inequalities suffered in our own
backyard are sobering and deserve scrutiny. Furthermore,
there are practical avenues of redress available to us as law
students in solving domestic problems. In alignment with
the identified social justice goals of the Sydney University
Law Society for 2010, Dissent has focussed on illuminating
issues facing indigenous Australians, female Australians,
new Australians and Australians struggling to get by on a
day-to-day basis. Through this illumination, the Editorial
Board hopes to light a spark under Sydney Law students; to
encourage every student to find what he or she is passionate
about, and to work for social justice in that area.

The meeting at which the Editorial Board discussed the
received proposals was a highlight of the process for me.
When the Board was initially considering which experienc-
es of equality might be explored under this broad theme,
we underestimated the creativity and zeal with which the
authors would approach the topic. We received articles that
dealt with attempts to legislate equality, articles that dealt
with experiencing equality, and articles that focussed on
how we conceive of equality for our newest Australians.
The diversity of articles and the passion with which the au-
thors addressed their areas of interest made editing Dissent
in 2010 a real pleasure.

Thanks must go to Gilbert + Tobin for their generous support
without which we would not have been able to produce Dis-
sent. This journal allows law students who are passionate
about improving the welfare of others to share this interest
with their peers, their faculty and the broader community.
Learning from one another is fundamental to the student
experience, and Dissent provides a valuable forum for stu-
dents to share their social justice interests unhindered by
year groups or course limitations. As law students we are
privileged by education, and taking time to think about
how we can best use our skills for the benefit of other Aus-
tralians is good practice for the rest of our careers. From
each article, I learned something new about equality in
Australia. By dint of this editorial experience, I feel inspired
by my peers, impressed by the challenge of rising to the aid
of those in need, and hopeful that we can and will do better
by our fellow citizens.

Anna Bennett B.A.(Hons)/LL.B. IV
Editor-in-Chief 2010

Editor’s Foreword

Dissent.

11






Dean’s Foreword

I congratulate the Editor-in-Chief and the Editorial Board
of Dissent for taking up the theme of ‘Equality in Australia’.

There is little doubt that while Australia remains ‘the lucky
country’ and has emerged from the Global Financial Cri-
sis in a relatively strong position, many within our society
continue to face poverty, discrimination at work, poor edu-
cational opportunities and a lack of access to health care
and adequate housing. This edition considers contempo-
rary aspects of inequality such as the treatment of women
in the workplace, problems of social housing, prosecuting
‘people smugglers’ and access to education for refugee chil-
dren. The authors have addressed the concerns of a num-
ber of groups who struggle to achieve equality in Australian
society, such as immigrants and their children, indigenous
groups, and the rights and interests of animals. The authors
have also considered the legal validity and policy value of
some of the solutions that have been adopted by govern-
ments. The Northern Territory Intervention is perhaps the
most notable example of government problem-solving that
raises more legal issues of inequality than it solves.

There is one aspect of equality that we, at the University of
Sydney, can help to address. We can do something about the
opportunities for students from disadvantaged social and
economic backgrounds. As you will be well aware, selection
into the Sydney Law School is highly competitive. While, as
Dean, I value the high academic standards of our students,
it is probable that many applicants with significantly lower
ATAR scores will also make first class lawyers and valuable
contributors to society. With the leadership and support of
our Vice-Chancellor, Dr Michael Spence, the Law School
will make available some places each year to a wider socio-
economic cross-section of students. The Sydney University
Law Society is also planning to encourage applicants from
rural schools to consider law as a career. Your suggestions
for building pathways for admission to the law school will
be most welcome.

It is an important aspect of legal education at the Sydney
Law School that we develop a commitment to social justice
as part of our professional lives. Pro bono legal advice work
is not just an ‘add on’ when we have some spare time, but
an integral part of our working week. [ believe that Dissent
plays an inspiring role in keeping the social justice flame
alive and I encourage you all to read the articles that it fea-
tures.

Best wishes,

Professor Gillian Triggs
Dean of Sydney Law School

Dean’s Foreword
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A Stacked Bench

The Judicial Appointments Process

D e n n i s M a k O

(BCOM/LL.B.II)

The Australian judicial appointments

process is a complex and controversial
issue that continues to raise questions
of equality and transparency. Although
recent reforms undertaken by the Labor
government have been a positive step in
improving the previous process of informal
consultation and pure executive discretion,
there are signs that these reforms do not
go far enough. Not only are these reforms
limited to federal judicial appointments,
they also fail to fully address issues of
diversity and public accountability in
judicial appointments. The inclusion of a
diversity criterion and the establishment
of an independent Judicial Appointments
Commission are two viable solutions to

these limitations. The federal government

14 Dissent.

must build upon the relative success of
recent reforms if a fair, transparent judicial
appointments process is ever to be fully

realised.

What about the High Court?

The Rudd government introduced a number
of reforms to the judicial appointments
processin2008thathave rendereduntenable
thecontinuationof pureexecutivediscretion
asthemeansbywhichjudgesareappointed’.!
These changes provide four main areas
of reform: first, wider consultation with
interested bodies; second, the placement
of public notices to seek expressions of
interest by way of application/nomination;
third, the notification of selection criteria;

and fourth, the appointment of Advisory



Panels to interview and short-list suitable

candidates.?

The reforms apply to judicial appointments
within the Federal Court, Federal Magistrates
Court and Family Court but do not extend to
appointments made to the High Court. This
meansthat High Court Justicesareappointed
with a process that has been in place since
itsfirst judges were appointed in 1903. In her
2008 article on the Attorney-General’s plan
for judicial appointments, Laura MacIntyre
points out that it is the same clandestine
system of discretionary ‘consultation’ that
saw Attorney-General, Robert McClelland,
promising greater transparency and broader
consultation in respect of the appointment
of senior public servants.” In High Court
appointments, there is no formal process
of statutory consultation other than the
general requirement to consult with State
Attorneys-General in accordance with s 6
of the High Court of Australia Act 1979 (Cth).
Excluding the applicability of these reforms
to the High Court seems ‘entirely illogical
given the meritorious justifications for a
more transparent and formalised approach
to appointments in other federal courts’.*

The federal government must extend these

Legal Equality

reforms to the High Court, or otherwise
risk undermining public confidence and
exposing the appointments process to

inequality and political influence.

The need for greater diversity

Despite  broadening the consultative
process and advertising judicial positions,
recent reforms do not provide any formal
recognition of diversification as criteria
to be used by the Attorney-General’s
Department.” It is no secret that judges
often fit into a very specific archetype that
is male, appointed in their early fifties and
products of a private education system. A
recent national survey of Australian judges
verified mainstream perceptions of the
Australian judiciary. It was found that 96.4
per cent of all Australian judges come from
an Anglo-Saxon or Celtic background and
that 59.3 per cent identified themselves as
Christian.® Women, despite accounting for
around 50 per cent of admissions to the
legal profession in New South Wales,” only
represented 21.63 per cent of appointed
judges.® This raises a serious question as to
whether candidates are provided with equal

opportunity to seek judicial appointment.

Former Attorney-General Michael Lavard

Dissent. 15
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argues that this ‘indicates some bias in the
selection process, or at least a failure of the
process to identify suitable females and
persons of different ethnic backgrounds
as candidates for judicial appointment’.’
Australia’s  Solicitor-General, Stephen
Gageler, acknowledges that ‘at any time
there would be fifty people in Australia
quite capable of performing the role of a
High Court justice’. But beyond meeting
the essential attributes, ‘considerations of
geography, gender and ethnicity all can, and
should, legitimately weigh in the balance’.*
Traditionally, the judiciary has been
predominately selected from leading
members of the Bar, raising questions as
to whether the selection process overlooks
non-barristers as suitable candidates.
Professional experience as an advocate has
generally been regarded as the primary
qualification for judicial office. However,
as Justice Ronald Sackville argues, this
does not consider the fact that ‘many
judicial officers with little or no forensic
experience prior to appointment have
proven to be excellent judges at both trial
and appellate levels’.! Chief Justice Gleeson

has acknowledged that, even with forensic

experience, the increasing specialisation of
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legal practice means that many barristers
find, upon judicial appointment, that
much of the work they are required to do is
outside their experience’.!” The insistence
on forensic experience also disregards
the effectiveness of judicial education
programs. Gleeson notes the disparity of
interest between judicial appointments
and progress in judicial education which
has been a ‘notable, if largely unrecognised,
achievement’.’ It is a little known fact that,
since 2002, Australia has had a dedicated
National Judicial College. Although the
recent judicial reforms have widened
the consultative process and advertised
positions, it certainly has not widened the
‘sene pool’ to include non-barristers, who
would undoubtedly enhance the quality of
the bench with a varied legal perspective. All
nine appointees to the Federal Court since

2008 have been members of the Bar.

To address these issues, a diversity criterion
would need to be introduced. Critics argue
that consideration of diversity would
compromise tests of merit. But, as Gleeson
stipulates, diversity is not inconsistent with
merit. In the United Kingdom, the Judicial

Appointments Commission has a statutory
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duty to make appointments ‘solely on merit’
whilst also ‘hav[ing] regard to the need to
encourage diversity in the range of persons
suitable for selection for appointments’
(Constitutional Reform Act (c.4), s 64(1))."
In his 2006 speech titled simply, “Why
We Should Have a Judicial Appointments
Commission’, Geoffrey Davies argues that
the failure to introduce a diversity criterion
will continue to reinforce homogeneity in
the judiciary and inherent bias within the
appointments process.’® Adiversity criterion
isneeded not just to improve the equality of
judicial selection, but also to broaden the

perspective of the Bench.

A Judicial Appointments Commission

Transparencyandpoliticalaccountabilityare
also necessary to ensure the appointments
process is fair and equitable. Recent reforms
by the Labor government have markedly
improved the secretive and informal
processes that previously determined
federal judicial appointments. However,
these new processes need to be secured
through creation of a Judicial Appointments
Commission (JAC), independent of the
Attorney-General’s Department.'® Justice

Sackville notes that significant differences

18 Dissent.

between the constitutions of Australia
and the United Kingdom - s 72 of the
Australian Constitution, for example, states
that the Executive alone makes judicial
appointments - render the English reforms
(Constitutional Reform Act 2005 (UK))
untenable in Australia.'” Unlike the United
Kingdom, an Australian JAC should have an

advisory role only.

The importance of establishing a JAC should
not be underestimated even if it is to have
an advisory role. Under the current system,
the Attorney-General’s Department remains
tight-lipped about the composition of
Advisory Panels, the extent of consultation
or the specific criteria used to select federal
judicial appointees.'® As Davies points out, a
fully independent JAC would at least require
the government to publicly explain why it
has not accepted the recommendations of
the Commission." In addition to its practical
value, an independent commission would
have high symbolic value and restore public
confidence in a system once notorious for
appointing judicial officers as instances of
political patronage.Thereisbroad consensus
thataJACisalogical progressionfromrecent

judicial reforms, necessary to protect the



accountability and independence of judicial

appointments.

Conclusion

Recentreformsunderthe Labor government
have helped improve the equality of the
judicial appointments process. However,
reform should not stop here. Current
reforms do not apply to High Court
appointments and do not provide any
formal recognition of the need to increase
the diversity of the Australian judiciary.
This undermines public confidence in a
judiciary that is unrepresentative of the
Australian public and a judicial selection
process that continues to limit equality
of opportunity. The failure to establish a
Judicial Appointments Commission means
the appointments process is comparatively
less transparent and less independent that
systems in the United Kingdom and Canada.
Although recent reforms have improved
the previous system of pure Executive
discretion, moreneedstobedonetoimprove
the equality of the judicial appointments

process. O

Legal Equality
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Better Than A Bill Of Rights

Christine Ernstao

(B.E.S.S./LL.B.V)

‘The committee recommends that Australia adopt a federal Human Rights Act.’

National Human Rights Consultation Committee (Sept 2009) '

‘A legislative charter of rights is not included in the Framework.’

Commonwealth Attorney-General Robert McClelland, announcing the Australian Government’s

Human Rights Framework (Apr 2010) 2

For many people the launch of a new

Human Rights Framework (the Frame-
work) for Australia was tinged with disap-
pointment. The Framework was not of it-
self objectionable. It introduced a range of
laudable measures to protect and promote
human rights in Australia. Many of these
measures had been recommended by the

National Human Rights Consultation Com-
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mittee. The disappointment was not rooted
in what the Framework encompassed, but
rather, what it omitted. The Australian Gov-
ernment had unequivocally rejected the
mechanism long championed by human

rights advocates: a Bill of Rights.

A Bill of Rights had been the key talking

point of the National Human Rights Consul-



tation.? Approximately 95 per cent of sub-
missions to the Consultation addressed this
issue.* It was unsurprising, then, that since
the government announced that a Bill of
Rights was off the table, subsequent initia-
tives to advance human rights have failed to

ignite the public’s interest.

Itis in this context that an unassuming piece
of proposed legislation has quietly slipped
into the parliamentary arena. The Human
Rights (Parliamentary Scrutiny) Bill is no
more than tensectionslong.Itsimpact, how-
ever, is potentially far-reaching. The Bill in-
troduces two important mechanisms: first,
a ‘statement of compatibility’ to accompany
every new piece of legislation;® and sec-
ond, a Joint Committee on Human Rights to
monitor proposed and existing legislation

for compatibility with human rights.®

Considering human rights from the start

The statement of compatibility has the ca-
pacity to shape legislation at its earliest
stages of its development. Whenever a new
piece of legislation is introduced, the par-
liamentarian responsible (usually a Minis-
ter) will be required to present Parliament

with a statement declaring whether or not

Legal Equality

the proposed legislation is compatible with

human rights.

The rationale behind this requirement is
simple. Ministers are reluctant to flatly ad-
mit that a Bill falls short of human rights
standards. The statement of compatibility
gives Ministers and departmental officials a
strong incentive to consider human rights
from the earliest stages of legislative draft-
ing so as to avoid the political fallout associ-
ated with explicitly rejecting human rights

norims.

The experience of other jurisdictions in re-
spect of similar provisions is cause for op-
timism. Section 19 of the Human Rights Act
1998 (UK) requires a Minister to declare
whether or not proposed legislation is com-
patible with human rights. Parliamentarian
and acclaimed human rights lawyer Lord

Lester QC has observed:

[Flew, if anyone, in Whitehall or Westmin-
ster appreciated just how significant the
practical impact of s 19 procedure would be
upon the preparation and interpretation of

proposed legislation.”

Dissent. 21
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Asareview of the UK legislation found, state-
ments of compatibility have the important
effect of formalising the process by which
human rights are taken into account.® It en-
courages departmental officials to consider

human rights as a matter of course.

Improving Parliament’s literacy in human
rights

In addition to the statement of compatibility,
the Human Rights (Parliamentary Scrutiny)
Bill introduces an important institutional
device: a parliamentary Joint Committee on
Human Rights (JCHR). The JCHR’s mandate
will be threefold: to examine Bills and pro-
posed legislative instruments for their com-
patibility with human rights; to examine
existing legislation for compatibility with
human rights; and to inquire into any mat-
ters relating to human rights referred to it

by the Attorney-General.’

The justification for parliamentary scrutiny
committees is both philosophical and prac-
tical. On a philosophical level, oversight by
parliamentary scrutiny committees is fun-
damentally democratic. As the current Le-
gal Adviser to the UK Joint Committee on

Human Rights has explained, parliamentary
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scrutiny provides ‘opportunities to enhance
the role of politicians and political repre-
sentatives and democratic institutions’.!
It thereby helps to ensure that primary re-
sponsibility for human rights compliance
rests squarely with elected representa-
tives. This addresses the concern frequently
raised by opponents, that a Bill of Rights is
fundamentally undemocratic because it
places too much power in the hands of the

judiciary.™

On a practical level, the establishment of a
JCHR recognises that, without a committee
dedicated to monitoring compliance with
human rights, Parliament lacks the time
and expertise to assess the human rights
implications of every piece of legislation.'
Parliamentary scrutiny committees are also
less driven by the political point-scoring
that occurs in the Parliament at large; com-
mittee members are drawn from the back-
benches and often have a particular interest
in the subject matter which overrides parti-

san allegiances."

The experience of the UK Joint Committee
on Human Rights suggests that such a com-

mittee has the potential to affect meaning-



ful change. An illustrative example is the
impact of the UK committee’s scrutiny of
the Anti-Terrorism, Crime and Security Bill
2001. Shortly after the Bill's introduction,
the committee put probing questions to the
relevant Minister and issued a report which
concluded that the Billunduly compromised
humanrights.'* The Bill was amended to take
these concerns into account.” The efficacy
of this process stands in stark contrast to the
passage of similar anti-terrorism legislation
in Australia. In the absence of effective hu-
man rights scrutiny, the Anti-Terrorism Bill
(No. 2) 2005 was rushed through Parliament

with minimal debate.'®

Protecting human rights in the courts

Notwithstanding the advantages outlined
above, the Human Rights (Parliamentary
Scrutiny) Bill has one obvious limitation. It
does not provide a legal remedy for a per-
son whose rights have been violated. The
absence of effective remedies for breaches
of human rights is of real concern. It is one
of the reasons many people advocate a Bill
of Rights, which would expressly set out a
series of rights that could be enforced by the

courts.!”

Legal Equality

Nonetheless, the Human Rights (Parliamen-
tary Scrutiny) Bill does have the potential to
strengthen the protection of human rights
in the courtroom, albeit in a subtler way
than a Bill of Rights. Where legislation is un-
clear, the Acts Interpretation Act 1901 (Cth)
permits courts to look to certain extrinsic
material in interpreting its meaning.’® If
the Human Rights (Parliamentary Scrutiny)
Bill were to be passed, this material would
include statements of compatibility and re-
ports of the JCHR." In interpreting a piece
of legislation that had human rights impli-
cations, a court could, for example, take into
account a Minister’s declaration that the
legislation complied with human rights. By
doing so, a court would be able to adopt a
reading of the legislation that was compat-

ible with human rights standards.

Considering the full range of human
rights

The significance of the measures in the Hu-
man Rights (Parliamentary Scrutiny) Bill is
all the more evident when we consider how
broadly the Bill defines ‘human rights’. Hu-
man rights are defined as encompassing
all the rights and freedoms protected in no

fewer than seven human rights treaties.?
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By comparative standards, this definition
is far-reaching. UK legislation requires a
Minister to assess a Bill’s compatibility with
only a limited range of expressly enumerat-
ed rights (mainly civil and political ones).*
Similarly, the ACT and Victoria’'s Bills of
Rights contain exhaustive lists of the spe-
cific rights that fall within their respective
ambits.?* These lists fall far short of the full
range of rights and freedoms recognised by
the core international human rights trea-

ties.

Conclusion

Human rights are best protected and pro-
moted when they are an integral part of
governmental decision-making. The Hu-
man Rights (Parliamentary Scrutiny) Bill is a
commendable means of pursuing this goal.
Itrequires Parliament and the Executive take
human rights into account in the course of

their everyday deliberations.

A corollary of the Bill's democratic creden-
tials is that its success rests upon political
will. Our elected politicians must be willing
not only to pass the legislation, but also to

give it its fullest effect once enacted. Mem-
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bers of the public should encourage their
elected representatives to elevate human
rights to the top of the parliamentary agen-
da. By this approach, we can help to realise a
vision of a fairer, and more equal, Australia.

O
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Whose Law?

The Suspension of Customary Law in the Northern Territory

Katherine T u o
(B.A./LL.B. III)

The Northern Territory Emergency Re-
sponseAct 2007 (Cth) (the Act) hasbeen

subject to much scrutiny since its inception.
It was instigated as an attempt to address the
problems such as child sex abuse and vio-
lence against women that have continually
plagued indigenous communities. However,
a closer inspection of the Act shows that it
has far-reaching consequences that seek to
seize the management and control of these
communities out of the hands of indigenous
Australians and into the hands of the gov-
ernment. Of particular concern is Part 6 of
the Act, which prevents the consideration of
any form of customary law or cultural prac-
tice in matters concerning bail applications

or sentences, as per ss 90 and 91.
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Of course, the breadth of the Act must be
recognised, as it has had other significant
provisions such as welfare quarantining
that have severely impacted the indigenous
communities in the Northern Territory. In-
deed the suspended use of customary law is
not the only measure that evokes questions
of equality and disadvantage with respect to
indigenous Australians. However, [ will fo-
cus solely on the impact of ss 90 and 91 and
how this particular Act does nothing to ad-
dress the issues that prompted the NT Inter-
vention, and more importantly, the effects
that the Act has on indigenous Australians

and their relationship with the law.

What is customary law?

It is difficult to define customary law. The



2000 New South Wales Law Reform Commis-
sion Report entitled ‘Sentencing: Aboriginal
Offenders’, acknowledging that there is no
accepted definition of customary law, broad-
ly defines it as constituting a ‘body of rules,
values and traditions which are accepted as
establishing standards or procedures to be
followed or upheld." This difficulty of de-
fining customary law is also compounded
by the fact that indigenous law is neither
formalised nor codified, as it is reliant on
oral traditions.? The breadth of customary
law is shown through its ability to regulate
relationships of kinship, land management
and social and economic rights.’ As a gen-
eralisation, the main difference between
indigenous customary law and Australian
law is that the former is focused on group or
community rights and operation, whereas

the latter is built on the individual.*

One must also note the diversity of indige-
nous communities within societies and the
different laws of each. Modern discourse
and commentary about indigenous com-
munities tend to see customary law as uni-

form when this is certainly not the case.

What does ‘equality before the law’

Legal Equality

mean?

The most prominent objection to the use of
customary law is the argument that one law
should apply to all people within Australia.
It is said that customary law violates funda-
mental principles of law, which is that ev-
eryone should be equal before the law and
the law should ensure equal protection of

all citizens.®

Indeed, the aforementioned principles are
cardinal to the operation of law within the
democratic liberal society that is Austra-
lia. However, this argument suggests a very
superficial understanding of what actually
constitutes ‘equality before the law’. The
argument is very much focused on ‘formal
equality’, that is, equal treatment of individ-

uals before institutions such as the law.

The argument evidently has no consider-
ation of substantive, deeper issues of equal-
ity. This means looking at the particular po-
sition of individuals and not assuming that
all individuals are on an equal platform.°
One does not need a thorough knowledge
of Australian history to be aware of the dis-
possession and mistreatment of indigenous

Australians as a result of European colo-
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nialism. The imposition of European law
is largely responsible for the disadvantage
that Aborigines face today. Aborigines were
denied recognition and basic political rights

such as the right to vote.

As a part of policies of discrimination and
assimilation, indigenous Australians were
also stripped of their land and the control
that they had over economic resources. To
this day, many, if not all, existing indigenous
communities are not equipped with the ba-
sic institutions that are necessary for the
welfare of the people and the community’s

operation.

Indeed one cannot look past the history of
extensive discrimination that indigenous
Australians have faced, as this is instrumen-
tal to the social, political and economic dis-
advantage faced by these individuals and
communities in the present day. Therefore,
adhering to this ‘equality before the law’
principle requires more than assurance of
formal equality. It requires the government
and society to remedy the situation by in-
stalling measures that address this disadvan-
tage.” Solely adhering to notions of formal

equality means that states of inequality per-
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sist. If Australia is serious about addressing
the issue, some sort of positive steps must
be taken, or an advantage must be offered to
indigenous Australians to give them the op-
portunities and the resources of which they

have been deprived in the past.?

An initial reaction may be that advantage
offered to anyone is unfair and contrary to
the promotion of equality. However, differ-
ential treatment of individuals or commu-
nities is not novel, as it is often employed
as a method to remedy past discrimination
and mistreatment through measures such

as affirmative action in workplaces.

International law also recognises that
‘equality before the law’ does not neces-
sarily equate to absolute equality.’ A former
judge of the International Court of Justice,
Justice Kotaro Tanaka, stated that the dif-
fering treatment given to those who are un-
equal is “not only permitted but required”.*
[ argue then, that the only way to address in-
equality is to recognise disadvantage and to

take positive steps to address it.

Although differential treatment is justi-

fied, common sense tells us that this con-



cept must be qualified. International law
states that the differential treatment must
be legitimate and proportionate to the dis-
advantage.'! Therefore, the manifestations
of differential treatment need to be closely
analysed before they are accepted. This was
certainly not the case with the Northern
Territory Intervention, which was imple-
mented without the necessary consultation
of indigenous peoples.’ These circumstanc-
es reinforce the political motivation behind
the Intervention. Clearly, this is not a well-
designed policy that works to protect these

communities.

The suspension of the Racial Discrimination
Act 1975 (Cth) is an example of differential
treatment that should not be permitted,
and its suspension is now the subject of re-
view. The United Nations Special Rappor-
teur noted that this policy was and is clearly
discriminatory.”® He also drew attention to
the illogical nature of the policy, in that ad-
dressing discrimination usually takes the
form of ‘preferential treatment’ rather than
the circumscription of the rights of people
who have in the past been denied basic hu-
man rights.'* Attempts to eradicate inequal-

ity and disadvantage should not involve the

Legal Equality

stripping of fundamental rights and free-

doms, as this is antithetical to the goal.?®

Customary law and equality

Reinstating the use of customary law is a
means by which the value and competency
of Aboriginal law can be recognised.'® Even
though this tends to focus on the symbolic
importance of recognising customary law,
this reason is valid because of the past non-
recognition of the law and the fact that it
was deemed to be an inadequate form of so-
cial organisation and governance. It is true
that the suspension of customary law in the
Intervention was limited to sentencing and
bail applications, and may not have affected
the way that indigenous Australians regulate
their own social relationships. However, the
dismissal of these laws brings to bear more
far-reaching consequences for the greater
Australian population’s perception of the

legitimacy of customary law.

Customary law is also a means by which
self-determination is asserted.'” It shows
that these communities are capable of op-
erating autonomously and regulating their
own affairs according to their values and

traditions.' This is again important because

Dissent. 29



Legal Equality

of the misconceived view in the past that in-

digenous peoples were primitive.

More pertinently, therecognition of custom-
ary law shines light on the fact that applica-
tion of the law by the formal, mainstream
legal system is neither neutral nor value-
free.’” It reflects the values of its European
heritage and the dominant groups within
society today.*” The concept of equality be-
fore the law, said to be fundamental to the
operation of the law in Australian society, is
an attempt to create a facade that the law is
impartial in its treatment of all individuals,

when this is obviously not the case.?!

Indeed, the concepts of equality before the
law and equal protection are not culturally
neutral, and reflect certain beliefs on how
the law should operate.* One must then ask
whether equality is really being achieved
when Aborigines are subject to a law that
does not necessarily reflect their values and
traditions. It is important to recognise here
thatindigenous Australians did not have the
choice of whether they wanted to be sub-
jected to English law, as it was imposed.*
This makes the application of customary

law very different from recognising aspects
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of a migrant’s law in the Australian court

system.**

Customary law becomes very relevant when
one realises that indigenous communities

do not have the same contact with the law

that the general population has, and they
are often marginalised and detached from,
as well as unaware of, legal instruments that
may be able to protect their rights and en-
force their responsibilities. It is often the

case that aspects of customary law govern

,ﬁg Ao, 1



communities’ operation and therefore cus-
toms within indigenous law may mean more

to some indigenous Australians.?

This is particularly relevant with respect to
sentencing. Mainstream sentencing options
may not conform to indigenous Australians’
notions of punishment and justice. Hav-
ing the option of customary law allows the
courts to choose from a gamut of measures
to ensure the delivery of justice. Methods
such as circle sentencing (which has in the
past been employed with indigenous of-
fenders) have had greater meaning to some
offenders, as they may better conform to
indigenous notions of what actually consti-
tutes punishment. This may better allow the
individual to understand the wrongfulness
of their actions and this may be in line with
what the community and the victim view as

the delivery of justice.

Of course, the obvious objection remains
that if customary law is employed, there
are instances where the use of customary
law would not be seen as ‘just’. However,
there has never been a blanket application
of customary law to indigenous offenders.

The court must consider the nature of the
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offence, and the particular circumstances
that surround it (including what is just for
the victim/s) and then decide whether the
application of customary law is appropri-
ate. Ultimately, the decision is centred on
notions of justice, and thus the concern of
justice not being delivered is not a valid ar-
gument in preventing the operation of cus-

tomary law.

Obstacles to recognition

The use of customary law has not been
without challenge and this has been noted
to above. It is important to address the con-

cerns surrounding its application.

Claims labelling the Act as a policy of assim-
ilation and paternalism are not entirely un-
founded.?® As the prevalence of sexual abuse
and violence against women in communi-
ties prompted the Intervention and the sus-
pension of customary law, it is evident that
both the Liberal government responsible
for implementing the policy and the follow-
ing Labor government who have elected to
maintain it both view customary law as in-

consistent with Australian law.

Even though we now deem the indigenous
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policies of the past to be racist and dis-
criminatory, this policy is no different. The
suspension of customary law effectively lo-
cates indigenous law, as well as indigenous
culture, as factors that contribute towards
the violence, sexual abuse and disadvan-
tage that Aboriginal Australians face.*” This
seems to parallel the non-recognition of the
law of indigenous peoples at the time of Eu-
ropean ‘settlement’ (or ‘invasion’) in the 18"
century, as such law was deemed to be infe-

rior because of'its different nature.

In the political domain little, if any, refer-
ence is made to the history of dispossession
and discrimination against indigenous Aus-
tralians that is responsible for their current
and continuing disadvantage. Certainly, it is
not constructive to dwell on the reasons for
disadvantage, as it does not provide a prac-
tical solution to the problem. However, rec-
ognition of the source of disadvantage can
conceivably give some sort of indication as
to the appropriate steps to take to address
the disadvantage and ensure that at least
some sort of equality can be delivered to in-

digenous Australians as a starting point.

[ contend that a population that has suffered
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gross discrimination in the past should not
continue to be a victim of a discriminatory
policy, which effectively stigmatises indig-
enous communities and denies them equal
treatment before the law and society.”® The
Northern Territory Intervention appears to
be a poorly conceived band-aid solution to
the history of neglect and lack of basic sup-
portand services that have beset indigenous

communities.

The rationale behind the Intervention is
precisely the reason that the most recent
Liberal and Labor governments have been
able to gain political acceptance of the poli-
cy. As the issues of sexual abuse and violence
are so emotive, the government has been
able to paint objectors to the Intervention as
ignorant of the gross mistreatment of wom-
en and children, and unwilling to take bold
steps to address the issue.? It is only natural
that the general population would support
the tackling of the gross violation of human
rights. However, that does not mean that the
Intervention is the only, or indeed the best,

way to address the issue.

Even the Report of the Board Of Inquiry Into

The Protection Of Aboriginal Children From



Sexual Abuse, released on 30 April 2007,
commonly known as ‘Little Children Are Sa-
cred’, with its stark revelations (purportedly
one of the factors that prompted the North-
ern Territory Intervention), did not recom-
mend the suspension of customary law.*
Indeed the Report illustrated an attempt to
break the all too frequent association that
is commonly made between indigenous
law and culture and the high level of sexual
abuse, as well as the fallacy that customary
law isused and accepted as a justification for
abuse and violence.?! In addition, as Profes-
sor Larissa Behrendt elucidates, even where
indigenous women have spoken out against
the possible use of so-called ‘customary’ law
defences that excuse violence and abuse,
there has not been the call for the rejection

of customary law altogether.*

Thus, the policy is poorly justified. This is
particularly so in light of the repeated state-
ments by prominent Aboriginal leaders and
spokespersons. Mick Dodson, for example,
dismisses the allegation that the problems
prevalent in indigenous communities are
part of indigenous culture.* Effectively, all
the Intervention does is wrestle control of

indigenous communities out of the hands
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of the people. Perhaps this could be seen as

another form of dispossession.

Of course, an argument could be made that
the statements of prominent indigenous
leaders and spokespersons cannot rep-
resent all the indigenous communities in
Australia. This is true, given the diversity of
customary law. Although it seems very un-
likely that abuse and violence are part of in-
digenous culture, disputes over this are not
very constructive. What effectively consti-
tutes a culture is difficult to prove, and this
is especially the case with indigenous cus-
tom and practices, which are neither fluid
nor codified. The difficulty of knowing the
culture is also compounded by the fact that
we do not often hear the voices and experi-
ences of those who actually live indigenous
communities. Those from the dominant
groups within society may often be the ones
informing the general population about Ab-

original culture, tradition and law.

There is an objection to debating the char-
acter of Aboriginal culture because it does
not actually address the critics’ concerns
regarding customary law. Instead, argu-

ments should be focused on the fact that ir-
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respective of what one sees as the character
of customary law, its application to Aborigi-
nal people in the Australian legal system will
be in conjunction with Australia’s human
rights obligations. Arguments for the rejec-
tion of customary law are centred on its op-
eration through the forms of punishment
methods such as spearing, and the sanc-
tioning of ‘promised marriages’, which in-
volve the marriage of minors without their

consent.

Of course there have been cases where
these issues have come to light, such as the
2003 case of Hales v. Jamilmira,** which con-
cerned the issue of promised marriage. On
appeal, Justice Riley stated that whilst claims
of customary law should be recognised, pro-
tection of women and children should take

precedence.®

Evidently, this case has created a stir in the
recognition of customary law. Debate has
intensified with respect to whether such
a case is ‘distorted’ customary law, used as
an excuse by men to evade or mitigate their
criminal responsibility, or whether it actu-

ally is part of Aboriginal culture.*
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It seems that the former is the case. Nev-
ertheless, if the use of customary law is
qualified to reflect contemporary human
rights standards and expectations of the
law, there is no persuasive argument against
its use.’” People do not expect punishment
to involve the breach of human rights, and
they also do not expect law to sanction hu-
man rights violations. Some may object to
this qualified and piecemeal application of
customary law, but this is a means by which
the development of customary law can be
permitted, as its development has been sig-
nificantly stifled due to Australia’s colonial
past, which resulted in the non-recognition

of indigenous law.*

Even though the above argument is pre-
ferred to advance the reinstatement of cus-
tomary law in the Northern Territory, this
does not mean that criticisms regarding the
constitution of customary law should not be
ignored. Those who have experience of in-
digenous law should continue to defend it,
as it is important to prevent stigmatisation
of customary law and promote a positive
perception so that its use is generally ac-

cepted by society.



Clearly, the arguments advanced to prevent
the use of customary law are weak. In fact,
its suspension in sentencing and bail appli-
cations as a result of the Northern Territory
Intervention is harmful. First and foremost,
itlocates indigenous culture as the source of
the continuing problems and secondly, it re-
moves the right of self-management. Gov-
ernment and society need to stop painting
customary law as a mechanism that miti-
gates criminal responsibility.* It is instead
a means by which the rights of indigenous
Australians can and should be recognised.*
If the problem is sexual abuse and violence
within indigenous communities, it seems
more apt to strengthen human rights frame-
works,*! provide more resources and work
with the communities, rather than circum-
scribe the right of indigenous Australians to
self-determination. It is unclear how cus-
tomary law should be used and to what ex-
tent. However, this paper advocates a rein-
statement of customary law in the Northern
Territory, and greater debate as to the value
of customary law and its relevance in con-

temporary Australian society. O

Legal Equality

Dissent.

35



Catching The Tricky Fish
The Anti-People Smuggling Act

Hannah Quadriono
(B.A(Hons)/LL.B.VI)

The Anti-People Smuggling and Other Mea-
sures Act 2010 (Cth) (Anti-People Smuggling
Act) which commenced on 1 June 2010, is
the latest attempt by the Australian gov-
ernment to take ‘tough’ action to prevent
unauthorised boat arrivals. The Act follows
the political rhetoric that people smugglers
are ‘the scum of the earth’,' and the recent
policy move to suspend processing of refu-
gee claims made by Afghani and Sri Lankan
asylum seekers.” It represents a significant
extension of the government’s controversial
approach toborder control.Itisanapproach
guided by political imperative, that casts the
net wide so that innocent and lawful actions
may fall within its scope and that increases
the risk of Australia’s international obliga-

tions being contravened.
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The stated aim of the Anti-People Smug-
gling and Other Measures Act 2010 (Cth) is to
strengthen the Commonwealth’s anti-peo-
ple smugglinglegislative framework.? It does
this by amending the Migration Act 1958 and
the Criminal Code Act 1995 so as to create a
new offence of providing ‘material support
or resources’ that aid the commission of a
people smuggling offence,* and by amend-
ing existing people smuggling offences. The
Act also broadens the role of ASIO so that
it can use its powers to investigate people

smuggling activity.

The need to address people smuggling,
without overreaching

There is strong recognition under interna-



tional law that people smuggling is a dan-
gerous, criminal trade which states must
work to address. The international Protocol
against the Smuggling of Migrants by Land,
Sea and Air® (Smuggling Protocol), which
Australia has signed and ratified, defines
people smuggling as ‘the procurement, in
order to obtain, directly or indirectly, a fi-
nancial or other material benefit, of the il-
legal entry of a person into a State Party of
which the person is not a national or per-
manent resident’.® Article 6 of the Smuggling
Protocol requires states to criminalise spe-
cific people smuggling activities when they
are committed intentionally, and when the
profit requirement is satisfied. The pream-
ble to the Smuggling Protocol states that this
requirement is motivated by ‘concern that
the smuggling of migrants can endanger the

lives or security of the migrants involved.”

As a large number of submissions to the
Senate Legal and Constitutional Affairs Leg-
islation Committee Inquiry into the Anti-
People Smuggling and Other Measures Bill
2010 emphasised, the new legislation makes
problematic departures from the profit and
fault requirements outlined in the Smug-

gling Protocol.®
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In the Explanatory Memorandum for the
new legislation, the removal of the profit re-
quirement is justified as necessary in order
to harmonise the people smuggling offences
in the Criminal Code with those in the Migra-
tion Act (where the profit element is not re-
quired to be proved).’ In an oral submission
given as part of the Senate Inquiry, an officer
from the Attorney-General’s Department
went further in explaining why the profit el-

ement should be removed:

people-smugglers can have lots of different
motivations, and the motivation will often
be profit but it could potentially be some-
thing else. It could be that they are interest-

ed in settling criminals here.*

The issue with the removal of the profit re-
quirement, through changes to s 73 of the
Criminal Code and ss 232A-233C of the Mi-
gration Act, is that it broadens the primary
people smuggling offence from what was
agreed on by the international community
in the Smuggling Protocol, and transforms its
character so that the humanitarian actions
of aid organisations and others may fall

within its scope. As the Sydney Centre for
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International Law stated in their submission

to the Senate Inquiry:

Under the Protocol, the profit motive under-
lying people smuggling is essential in identi-
fying what is regarded as harmful or wrong-
ful about people smuggling: the commercial
exploitation of often vulnerable people such
as asylum seekers. In contrast, by dispensing
with the profit motive, the proposed offence
transforms the offence into a more general
prohibition on helping anyone (including
refugees or persons rescued at sea) to find
safety, even for altruistic or humanitarian

reasons.

Such concerns were rejected in the Senate
Committee’s report, with the majority ap-
pearing to endorse Senator Parry’s sugges-
tion that ‘you need a broad net to catch the

tricky fish."

In another departure from the Smuggling
Protocol, the Anti-People Smuggling Act re-
quires only that a person be reckless as to
whether their conduct will result in the
commission of a people smuggling offence,
whereas the Smuggling Protocol requires

that people smuggling activity shall be es-
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tablished as a criminal offence ‘when com-
mitted intentionally.”® The weakening of the
fault requirement is problematic particular-
ly in the case of s 233D of the Migration Act,
and the equivalent para 73.3A of the Crimi-
nal Code, which make it a criminal offence,
punishable by 10 years imprisonment, to
provide ‘material support or resources’ that
facilitate people-smuggling. The scope and
likely operation of the offence is therefore
difficult to ascertain, making it hard for
persons to know in advance the legality (or
otherwise) of their actions. In addition, the
divergence between the fault requirements
in the Smuggling Protocol and those outlined
in the domestic legislation might be consti-
tutionally problematic if the legislation re-
lies upon the treaty implementation limb of
the external affairs power for its validity. As
the High Court noted in Victoria v Common-

wealth:

Deficiency in implementation of a support-
ing Convention is not necessarily fatal to
the validity of a law; but a law will be held
invalid if the deficiency is so substantial as
to deny the law the character of a measure
implementing the Convention or it is a de-

ficiency which, when coupled with other



provisions of the law, make it substantially

inconsistent with the Convention.'

In the alternative, the government would
need to rely upon (a combination of) oth-
er heads of power to support the legisla-
tion. The immigration power (including
its implied incidental component) and the
geographic externality limb of the external
power would appear the most likely in this

regard.

The need to ensure that Australia meets
its protection obligations towards asylum
seekers

The changes proposed in Part 2 of the Act
dramatically strengthen the capacity of the
Australian government to detect and moni-
tor people smuggling ventures. In doing so,
they give rise to serious questions about
how increased surveillance and intelligence
powers could affect the treatment of asylum

seekers.

It is reasonable to assume that the detection
of people smuggling activities will involve
the use of interception techniques. It is thus
important to stress that whilst intercept-

ing people smuggling activities may be legal
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and even encouraged by the Smuggling Pro-
tocol, there are limits to what states can do
in this regard. Of particular importance are
the non-refoulement obligations that pro-
hibit the return of genuine refugees as well
as those who face torture or cruel, inhuman
or degrading treatment or punishment’
upon return.’ Article 19(1) of the Smuggling
Protocol reminds State signatories that they
are bound by these international law obli-
gations, even as they act extraterritorially
to prevent and combat people smuggling. It

reads:

Nothing in this Protocol shall affect the oth-
er rights, obligations and responsibilities of
States and individuals under international
law, including international humanitarian
law and international human rights law and,
in particular, where applicable, the 1951
Convention and the 1967 Protocol relating
to the Status of Refugees and the principle

of non-refoulement as contained therein.

The need to work with, and not against,
refugee communities

Fromapolicy perspective the most troubling
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aspect of the Anti-People Smuggling Act is the
way it extends the punitive arm of the law
beyond people smugglers to those who may
provide assistance to vulnerable persons in
need of protection. We see this in the new
offences of ‘supporting’ people smuggling,
which ‘apply to persons in Australia who pay
smugglers to bring their family or friends to
Australia on a smuggling venture’.’ It is un-
likely that these new offences will have the
desired deterrence effect. The more likely
outcome is that they will cause financiers to
transfer funds in obscure ways, and have a
chilling effect on the very communities that
the government should be working with to
promote lawful alternatives to people smug-
gling. As Professor Mary Crock told the Sen-
ate Committee, ‘[t]his legislation will only
be seen by the very vulnerable emergent
communities in this country as a direct as-

sault on them - a frontal attack.”"”

Rather than acting in a punitive way towards
refugee communities, the Australian gov-
ernment should work with those in Austra-
lia to identify communities in need abroad
who may be considering the use of people
smugglers, and leverage off strong govern-

mental relations to establish more orderly
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departure programs. This was the approach
of the Australian government in the late
1970s and 1980s, when it negotiated bilat-
eral agreements that allowed large num-
bers of Vietnamese people to be processed
abroad and then resettled in Australia in the
aftermath of the Vietnam War."® Due in large
part to the government’s international di-
plomacy, no asylum seeker arrived by boat
in the period between 1981 and 1987.'Y With
the right set-up, the East Timor-based ‘re-
gional processing centre’ currently under
discussion could achieve the same success-
ful results. The use of extra-territorial pro-
cessing schemes in ‘push’ countries should
also be explored - particularly in connec-
tion with the Sri Lankan government, with

which Australia has a strong relationship.

Conclusion

The introduction of the Anti-People Smug-
gling Acthas come atatime of significant po-
litical pressure on the government to ‘crack
down’ on unauthorised boat arrivals. This
context is strongly reflected in the content
of the Act where we see an over-reaching
of the criminal law, the adoption of a pu-
nitive stance towards refugee communities

and new surveillance powers which create



greater scope for breaches of the interna-
tional law obligations owed to those seeking
asylum. It is difficult to avoid the conclusion
that such broad-brush drafting is simply de-
signed to create the illusion of tough action
on border protection in the lead-up to a fed-

eral election. O

Legal Equality
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Educating Refugee Children

Alexandra Chappellno
(B.EC/LL.B.III)

n Australia, the asylum seeker debate is
Inever far from the headlines. It is a po-
larising, multifaceted issue that is frequent-
ly manipulated and distorted for political
gain. It is important to examine one of the
more marginalised, underlying problems
that emerge when newly arrived refugees
enter a developed country like Australia: the
challenges faced by refugee children in ac-

quiring an Australian education.

Refugees and trauma

Refugees are defined by the United Nations
as people unable to return to their home
country for fear of being persecuted on the
basis of religion, race, nationality or mem-
bership of a social group or political opin-

ion. Worldwide, it is estimated that there
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are over 50 million refugees or internally
displaced persons. Over 50 per cent of these
refugees are children under the age of 15

years.

Many of these children have little or no ex-
perience of what developed countries con-
sider a ‘normal childhood’. According to a
1998 report of the Refugee Health Policy Ad-
visory Committee, refugee children are of-
ten exposed to prolonged or multiple trau-
mas. These traumas can include the death of
family members, sexual abuse, extreme pov-
erty, starvation, physical disfigurement or
injury, severe illness, displacement, impris-
onment, torture or forced combat and wit-
nessing extreme violence. The trauma suf-

fered by these children does not cease upon



leaving their home country. Time spent in
refugee camps and partakingin treacherous
journeys on the road and sea adds to these

children’s suffering.

The story of Moses, a refugee from Sudan, is
particularly moving.! Moses’ brother was
taken by one of the many liberation armies,
never to be heard from again. Moses’ father
was imprisoned and tortured on a number
of occasions. Moses himself was beaten
and tortured by soldiers, and witnessed his
friend being shot and killed before he was
10 years old. Leaving his mother behind,
Moses fled Sudan with his father to Austra-
lia. Even after resettlement, Moses struggled
for years with separation from his mother,
recurring nightmares about the shooting of
his friend and the pain of being ripped from

his home in Sudan.

What effect does trauma have on learn-
ing?

The effect of trauma on learning capacity,
behaviour and overall well-being is a well
established theory.? For refugees, the anxi-
ety and fear resulting from their traumatic
journeys can persist long after the process

of resettlement in Australia. These symp-
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toms often result in concentration difficul-
ties, sleep disturbance and an inability to
focus, all of which hinder the acquisition of

new knowledge and skills.?

Yet a history of trauma does not necessarily
imply that refugee and asylum seeker chil-
dren need to restart the learning process.
Their ability to learn is often intact, and
providing they are taught appropriately and
adequately supported, an effective educa-

tion is certainly achievable.

The story of Radhia, a young Iraqi girl, is a
fitting example. Radhia fled Iraq with her
mother and sister after her father was tor-
tured and executed under the Ba’athist So-
cialist Regime.* Even after having lived in
Australia for along time, teachers noted that
she never smiled, was extremely shy and al-
ways appeared sad. It took several months
of guidance from a woman in a homework
support group to help Radhia adjust to the
new surroundings. After a year, Radhia was
encouraged to enter a mathematics compe-
tition, where she won a prize. This success
encouraged Radhia, and she began to im-
prove psychologically, socially and academ-

ically.
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New obstacles

Most refugee children like Radhia, particu-
larly girls, arrive in Australia with little or
no education. These children are generally
placed into intense English language pro-
grams with other refugees much like them-
selves, then later separated from their new
companions and placed into mainstream
schools. Even for students who have spent

some time in school find this a consider-

as was the fact that his teacher asked for her
students’ opinions and encouraged them to

speak out in class.

Further, most refugee students must over-
come serious barriers to learning, such as
a lack of English literacy. Most schools have
well-equipped language programs, which
develop English as a second language. How-

ever some refugees, particularly from devel-

able change. For Moses, the fact that girls
and boys were treated as equal and edu-

cated together was a significant transition,
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oping nations, come from societies where
written words and numbers are unknown

concepts. Consequently, notions such as



numbered pages and alphabets are foreign
to these children, thus learning English is
notas simple as transferring the skills of one
language to another. Teachers must address
these most basic differences of understand-
ing and this can often be a long and difficult

process for them as well as the student.

Student-teacher relations

A common experience reported by young
African refugees in high school is a lack of
understanding from staff’ about their cir-
cumstances, which often results in strained
student-teacher relations. At the core of this
problem is a lack of appreciation of cultural
differences. According to a study conduct-
ed by the Centre for International Health,®
misunderstandings and cultural differences
such as this can cause acculturative stress,
which increases the risk of psychological
illness for young refugees. Clearly, this de-
ficiency in understanding between teach-
ing staff and their refugee students needs to
be remedied to reduce stress on these chil-

dren.

Further strain on the student-teacher rela-
tionship when young refugees are involved

results from poor classroom communica-
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tion. Rushed spoken instructions at the end
of class are often difficult for those who are
strugglingwith English asasecond language,
and the assumption of prior knowledge of-
ten alienates refugees in the classroom.
This alienation is problematic, as it makes
students who are already facing significant
learning barriers less inclined to seek assis-

tance and support.

In order to reduce the strain on student-
teacher relations, a school policy approach
is necessary. Specialists must take on an
oversight role so that the responsibility of
refugees, who have had disrupted education
or have experienced trauma, is not left to
individual class teachers. Refugee children
frequently experience a loss of trust in au-
thority figures, stemming from feeling let
down by adults who themselves have been
disempowered by persecution or war.® Ju-
dith Herman recommends the creation of
a safe environment and development of
trust as the first stage in the rehabilitation
of refugee children.” If these issues are to be
effectively dealt with, this must become the

ultimate aim of education institutions.
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Alienation amongst peers

Beyond these aforementioned issues, the
most persistent problem facing refugee
students is alienation from their peers. Ac-
cording to an IEC report, Australian stu-
dents generally lack cultural understanding
of refugees and the extent to which racism
persists is regrettable. The issue is not lim-
ited to older students. A recent study by the
University of Adelaide discovered that refu-
gee and migrant children only played with
non-migrant children for a few minutes
each day.® This data, collected from students
from pre-school to Year Seven, is indicative

of widespread exclusion in the playground.

One logical solution to end the problem of
racism and exclusion may be to educate stu-
dents on the experiences and trauma faced
by their peers with refugee experiences. The
alternative to this argument is that this edu-
cation may trigger a different type of alien-
ation: an alienation that makes refugees
‘different’ in a way that they do not want to
be. Most refugees come to Australia with a
strong desire to rebuild their lives and move
on from the fear and uncertainty of their
past. Their children are often highly moti-

vated to learn in order to escape from pov-
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erty and insecurity. They want to integrate
and be part of Australian society and not be
distinguished by their traumatic history. It is
in response to this sentiment that a report
prepared by the South Australian Govern-
ment on refugee children entitled ‘Count
Me In’ encourages replacement of the term
‘refugee child” with the expression ‘a child

with refugee experiences’.’

These conflicting considerations make this
issue challenging for all involved. Perhaps
it is best managed by promoting a culture of
tolerance in schools across Australia. This
tolerance does not currently exist. Ideally,
such an approach would result in all chil-
dren being accepted without prejudice or
judgment, allowing them to integrate, ir-
respective of their background. As the Vic-
torian Foundation for Survivors of Torture
reported, ‘when there is a comprehensive
understanding of the background experi-
ences of refugee children in the school and
in the wider community, insensitive or rac-
ist treatment is diminished and the likeli-
hood of children internalising simple and

negative stereotypes is reduced.*



The solution

Addressing the issues facing young refugees
inacquiringan education will not be an easy
task. A culture of racism and exclusion can-
not be altered to one of widespread toler-
ance overnight. The first step is to recognise
that the issues do exist, before establishing
a cohesive plan to tackle the negative expe-
riences that hinder the rehabilitation and
happiness of young refugee children in Aus-

tralia. O

Equality in Immigration
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Immigration Detention

The Case for More Wholesale Reform

Benjamin LodewijksnoO
(B.EC/LL.B.V)

hedetention ofasylum seekersremains
Tone of the most politically divisive
issues of our time. Nations across the globe
have struggled to balance their compassion
for those fleeing violent and oppressive
regimes with the need to tightly control
their borders in an age of terrorism and
heightened geopolitical tension. Australia
in particular has created a detention regime
thatisnot only in many ways fundamentally
inconsistent with international law,! but
also fundamentally inconsistent with the
concept of equality before the law, providing
very different treatment to asylum seekers
depending on their mode of arrival.
While  the

Migration =~ Amendment

(Immigration Detention Reform) Bill 2009
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sought to soften the impact of some of the
harsher aspects of Australia’s detention
regime, it has largely fallen off the political
radar in the lead up to the federal election.
Notwithstanding  recent  pre-election
posturing, there is significant scope for
future governments to build upon the
positive approach indicated in this bill by

implementing more wholesale reform of

Australia’s immigration detention regime.

After providing a brief overview of
Australia’s international obligations

in relation to the detention of asylum
seekers, the article then turns to look

at the policy justifications for detaining
asylum seekers in order to assess whether

they are justified and if so whether they



might still be accommodated within a
detention framework that is consistent

with international law.

Australia’s international obligations
regarding the detention of asylum seekers
The treatment of asylum seekers is
governed by a number of international
treaties to which Australia is party. Chief
among these is the Convention Relating to
the Status of Refugees (Refugee Convention).
While the Refugee Convention recognises
that restricting refugees’ freedom of
movement may sometimes be necessary,?

it does not specify the reasons for which a
refugee should be detained nor what the
minimum conditions of that detention
should be.? Article 31(1), which deals most
directly with detention, states that:
Contracting States shall not impose
penalties, on account of their illegal entry or
presence, on refugees who, coming directly
from a territory where their life or freedom
was threatened... enter or are present in
their territory without authorization.*
Article 31(2) further requires that
‘Contracting States shall not apply to the

movements of such refugees restrictions
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other than those which are necessary’.’
WhileArticle31specificallyreferstorefugees
arriving directly, an expert roundtable has
concluded that it also extends to refugees
transiting briefly through other countries
on the way to the country of asylum, as well
as refugees who have been unable to receive

effective protection elsewhere.

The more contentious issue is whether the
detention of asylum seekers constitutes
a ‘penalty’ under Article 31(1). The High
Court in a series of cases starting from Chu
Kheng Lim,” leading up to the decision in Al-
Kateb held that immigration detention was
not ‘punitive’, since its purpose is not to
punish the individual but to make asylum-
seekers available for removal from Australia
and to prevent them entering the Australian
community.® Furthermore, the High Court
has held that the conditions of detention
will not affect its legality.’ This is somewhat
at odds with the views of a number of
international legal scholars. Goodwin-
Gill and McAdam, for example, argue
that detention will amount to a ‘penalty’
whenever procedural safeguards are lacking
such as rights to review or time limitations

on detention.!®
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Putting aside the question of whether
immigrationdetentionamountstoa‘penalty’,
it is undoubted that Australia’s detention
laws provide highly unequal treatment to
asylum seekers according to their form of
arrival. Those who arrive with a valid visa
are not subject to detention whereas those
who arrive without a valid visa are subject to
mandatory detention throughout the entire
processing period.!! Those who arrive in an
excised offshore area have even fewer legal
rights. If after being processed on Christmas
Island they are found to engage Australia’s
protection obligations they must then
apply to the minister to exercise his or her
discretion to allow them to apply for a visa.*
Furthermore, since immigration detention
is not applied to those with a valid visa it is
clearly unnecessary (beyond initial identity
and security checks as would be performed
on all visa applicants), and is thus plainly
contrary to Article 31(2) of the Refugee

Convention.

While not strictly binding, the UNHCR
Guidelines help illustrate the extent to
which Australia’s detention regime falls
short of international best practice. The

UNHCR Guidelines state that the detention
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of asylum seekers is only permissible if
necessary toeitherverifyidentity, determine
the elements on which a claim is based (not
the merits of that claim), protect national
security and public order or where travel
or identity documents have been lost or

destroyed."

Arbitrary detention

The unequal treatment afforded to refugees
arriving in Australia without a valid visa
also has the potential to constitute arbitrary
detention, which is prohibited under Article
9(1) of theInternational Covenanton Civiland
Political Rights (ICCPR)." In A v Australia the
Human Rights Committee (the Committee)
found that Australia had breached Article
9(1) by detaining a Cambodian asylum
seeker for a period of over four years.”® The
Committee noted that arbitrariness was
not synonymous with ‘against the law’ but
included notions of ‘inappropriateness and
injustice,’® and that a state must be able to
point to individual circumstances ‘such as
the likelihood of absconding and lack of co-
operation’ to justify continued detention of
an asylum seeker.”® Since Australia had not
provided any individual justification for A’s

detention it was found to have breached



Article 9(1).%°

In A v Australia, Australia was also found to
have breached its obligations under Article
9(4) of the ICCPR. Article 9(4) entitles
detainees to challenge the lawfulness of
their detention before a court, which must
be empowered to order their release if
detention is not lawful.?> The Committee
noted that the assessment of lawfulness
does not refer to lawfulness under domestic
law but lawfulness under the ICCPR.?* Since
judicial review was limited to an assessment
of whether A was a ‘designated person’
under the Migration Act and provided no
real, effective right to review, Australia was

also found to have breached Article 9(4).%°

Australia’s mandatory detention system has
been the subject of censure in a number
of subsequent cases before the Human
Rights Committee.?® Although present
arrangements have improved and now
require review of detention by senior
departmental officers every three months
and the Commonwealth Ombudsman every
six months,*” these arrangements still fall
short of providing detainees with rights to

judicial review.
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Safeguards against arbitrary detention
are also contained in Article 37(b) of the
Convention on the Rights of the Child (CRC)
which states that detention ‘shall be used
only as a measure of last resort and for the
shortest appropriate period of time.”® While
crucial legislative changes in 2005 ensured
that the detention of minors could only be
used as a matter of last resort,?® section 4AA
of the new Bill seeks to take this further by
explicitly preventing children being placed
in detention centres in line with current

government policy. *

Australia’s policy rationale for detention
The current Australian government, through
the proposed Migration Amendment
(Immigration Detention Reform) Bill 2009
initially sought to justify detention of
asylum-seekers on two grounds. The first
was to manage the risks to the Australian
community of non-citizens entering or
remaining in Australia.** Accordingly,
the bill required the detention of all
unauthorized arrivals for the management
of health, security and identity risks as well

as all unlawful non-citizens who have either

repeatedly refused to comply with their visa
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conditions or are judged an unacceptable
risk to the community.*® The second was
to resolve a non-citizen's immigration

status.?

However, in response to rising boat arrivals
andaloomingfederal electionitappearsthat
the government hasalsoimplicitly endorsed
a third justification for detention, namely
the need to deter asylum seeker arrivals.
This was reflected in the recent decision
to freeze processing asylum claims from
Afghanistan and Sri Lanka for a period of
six and three months respectively,* pending
a reassessment of security conditions in
those countries. (The freeze on Sri Lanka
was subsequently lifted after three months,
partly because a UNHCR report indicated
that security conditions were improving in
Sri Lanka,’” thereby reducing the likelihood
that asylum seekers from Sri Lanka would

be accepted in any event).

By effectively consigning asylum seekers
from these two countries to prolonged
detention, the freeze signalled a radical
departure from the approach taken by the
government in the 2009 Bill, which provided

under section 4AAA that individuals should
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only be detained in detention centres as a
matteroflastresort.** Thefreezewasnotonly
plainly contrary to Article 3 of the Refugee
Convention which prevents States from
discriminating against refugees on the basis
of country of origin. It was fundamentally at
odds with the definition of a refugee under
the Refugee Convention.

Indeed the security situation in an asylum
seeker’s home country is not determinative
of whether an individual will be classified
as a refugee. Regardless of the security
situation, as long as an individual can show
that he or she has a well-founded fear of
persecution on the grounds of race, religion,
nationality, membership of a particular
social group or political opinion he or she
will meet the definition of a refugee.*® Thus
all the freeze succeeded in doing was to
provide manifestly unequal treatment to
a group of asylum seekers from Sri Lanka
and Afghanistan who had the misfortune of

arriving in Australia at the wrong time.

Managing the risks to the Australian
community

One of the least contentious justifications
for detaining asylum seekers is the need

to perform identity and security checks
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on them. Indeed this is one of the few
exceptions for detaining asylum seekers
included in the UNHCR Guidelines.*
Nevertheless, the need to perform identity
and security checks does not necessarily
support a policy of mandatory detention.
The identity of some arrivals may be easily
ascertained and groupslike children, women
and the elderly are perhaps unlikely to pose
a major security risk. Detaining those who
may pose a potential security risk for short
time frames seems reasonably justifiable.
Provided those detained are given rights to
judicialreview, consistentwith Article 9(4) of
the ICCPR,* such a framework would also be
unlikely to breach Australia’s international

obligations.

Another justification for detaining asylum
seekers which is recognised under UNHCR
Guidelines is to restrain individuals who
pose an unacceptable risk to the community.
However, such a category should not be
defined too broadly. The proposed Bill
deems all those whose visas were refused
or cancelled on character grounds under
sections 501, 501A and 501B of the Migration
Act 1958 (Cth) to be an unacceptable risk

to the community.*® This was contrary to
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the recommendation of the Joint Standing
Committee on Migration which noted that
any such assessments should be done on an
individualised basis.** If such assessments
were done on an individualised basis
and those deemed an unacceptable risk
were given clear rights to challenge their
detention before a court, there is no reason
why the policy objective of protecting the
community from such individuals could not
be achieved without breaching Australia’s

international obligations.

Resolving a non-citizen’s immigration
status

The second justification for detention
under the Bill is to resolve a non-citizen'’s
immigration status.*®* This purpose is
difficult to justify since those arriving with
a visa already have their refugee claims
determined in the community. Moreover,
despite an increase in unauthorised arrivals
being managed in the community in recent
years, the rate of compliance (including
with departure) has remained constant at
around 90 per cent.*” Thus there does not
appear to be any legitimate justification for
detaining individuals purely to resolve their

immigration status, especially given that



imposing such a requirement on a select
group of refugee applicants would appear
to contravene Article 31(2) of the Refugee

Convention. M

Deterrence

The use of detention for the purpose of
deterring asylum seeker arrivals is rarely
acknowledged in official forums, since it is
clearly inconsistent with Article 31 of the
Refugee Convention.* However, the idea of
using detention as a deterrent continues to
underlie much of the rhetoric surrounding
asylum seekers in Australia. The recent
election campaign has seen the Coalition
call for the return of the much criticised
‘Pacific Solution’ while the government
has recently floated the idea of a regional
processing centre in East Timor (discussed

in further detail below).

The detention of asylum seekers has at besta
very weak deterrent effect on asylum seeker
arrivals. To see this, it is useful to divide
asylum seekers into three groups. First,
there are those who are able to obtain a visa
to travel to Australia. Since these individuals
are not detained unless they breach their

visa conditions, detention will have no
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deterrent effect on them. Second, there are
those who are fleeing from persecution but
are unable to obtain a visa prior to arrival
in Australia. Detention is also unlikely to
have a deterrent effect on these individuals
because as the Minister for Immigration
put it, ‘desperate people are not deterred
by the threat of harsh detention - they are
often fleeing much worse circumstances.”
This has also been freely acknowledged
by asylum seekers themselves: ‘We know
we would be more comfortable waiting in
detention in Australia. You are treated like

humans over there.’??

The only group likely to be deterred by
detention are those unable to obtain a visa
who donothaveanarguable claim torefugee
status. Theoretically, such individuals
may still travel to Australia in the hope of
obtaining work rights, being misclassified as
a refugee or benefiting from the ministerial
discretion. However, this third group
covers only a relatively small number of
refugee applicants. The acceptance rate for
‘onshore unauthorised arrivals’ between
mid 1999 and mid 2005 was 89 per cent,%

which suggests that the vast majority of

those arriving without a visa are genuine

Dissent. 55



Equality in Immigration

refugees who are unlikely to be deterred by

mandatory detention.

Empirical evidence confirms the weak
deterrent effect of detention. In a recent
survey of nineteen developed countries,
Timothy Hatton shows that policies affecting
access and the stringency of processing
significantly reduce asylum applications
(in Australia’s case by close to a third),
but that policies affecting the welfare of
asylum seekers such as detention and
access to employment and welfare benefits
have no statistically significant effect on

applications.®

Placing individuals in detention centres is
very expensive, costing around $45,000 a
year compared with $15,000 for individuals
under the Community Care Pilot Program.>
Given this exorbitant cost, the already weak
deterrent effect of detention appears largely

unjustified on policy grounds.

Regional processing

The Prime Minister recently floated the
notion of a regional processing centre,
potentially in East Timor, to coordinate

asylum seeker flowsin the region.’® Although
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the details remain unclear, such an initiative
would help deter dangerous sea voyages,
since all unauthorised arrivals would simply
be taken to the regional processing centre. It
would also ensure arelatively orderly arrival

of refugees in Australia.

While this proposal certainly merits further
consideration (provided East Timor or
another signatory to the Refugee Convention
is willing to set up a facility), it also raises
some significant issues. First, unless
countries in the region make concerted
efforts to expedite processing and provide
timely resettlement to refugees, asylum
seekers face the prospect of remaining in
the regional processing centre indefinitely.
Second, such a proposal could further
entrench the differential treatment afforded
to those arriving without a visa compared
with those who are able to obtain a valid visa

prior to arrival.

Conclusion

The Migration Amendment (Immigration
Detention Reform) Bill 2009 contained
a number of worthwhile proposals to
improve the conditions of detention for

asylum seekers in Australia. These included



providing Temporary Community Access
Permissionsfordetaineestoattendeventslike
family weddings and medical appointments
and encouraging the use of community
detention facilitieswherever possible. While
the Bill does not address some of the more
contentious aspects of Australia’s detention
regime, such as the policy of mandatory
detention for wunauthorised arrivals
and offshore processing, it nonetheless
represents a step in the right direction.
Unfortunately, recent decisions to freeze
asylum seeker applications from Sri Lanka
and Afghanistan, and initiatives to keep
asylum seeker processing offshore, suggest
that the Bill is not at the forefront of the
government’s agenda in an election year.
Genuine reform of Australia’s immigration

detention regime remains a politically

difficult proposition.

Nevertheless, the analysis in this article
suggests that it is indeed possible to
accommodate Australia’s legitimate policy
concerns while also providing greater
equality of treatment to asylum seekers. By
creating a regime that permits detention
only for valid policy reasons as discussed

earlier, there is no reason why Australia’s
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legitimate policy objectives might not
be sensibly accommodated alongside
its international legal obligations. The
compassionate approach indicated in the
2009 Bill indicated a political willingness
to move forward on immigration detention
reform. Whilerecentpolicyannouncements
have shifted the agenda, one can only hope
that after the election year posturing is over,
the political willingness for more wholesale
reform of Australia’s immigration detention

regime is rekindled. O
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Dinah, Uganda
2 weeks in Australia

“Australia is a good country with welcoming people. Finding
accommodation has been difficult because it’s expensive com-
pared to home and very competitive. It's been a struggle as a
student because you don’t know the area well.”
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ZiQing, China
1 year in Australia

“We are offered all types of services such as accommodation
and a career centre. Of course, there is the language barrier.
For the first couple of months, it’s hard to follow the lecturer.
You have to learn to study here and settle into the new environ-
ment. From time to time, I feel homesick.”

Mohammed, Saudi Arabia
1.5 years in Australia

“Australia is a pretty good environment to study. It's multicul-
tural and there’s a lot of overseas students here. It was a big
challenge using English and the education system between my
home county and here is different. The services are good with-
in and outside of university.”
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Sho, Japan

3 years in Australia

“It's a challenge making friends and getting used to the new
style of classes. We never had discussion in Japan and there’s a
lot of readings. [ hope to gain a decent level of English for work,
and also friendships with international and local students.”

Sujit 6 Mihir, India
1 year in Australia

“The attacks on Indian students haven’t affected us. We live in
a secure locality, so we're not scared but are concerned some-
times. Our parents in India are restless and we have friends
who are scared to go out at night in the suburbs.”
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Jenna & Justin
3 days in Australia

“The climate is great and Australians are very helpful. We want
to find a good job after our degree and hopefully our connec-
tion with the Asia-Pacific will make us more employable.”
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Reframing The Migration Debate

J] a ¢ k B r
(B.A./LL.B.III)

a d y o

r | VheAustralian GovernmentDepartment
of Immigration and Citizenship

proudly states:

‘Australia’s Migration Program does not
discriminate on the basis of race or religion.
This means that anyone from any country,
can apply to migrate, regardless of their
ethnic origin, gender or colour, provided

that they meet the criteria set out in law."!

This all seems very acceptable for a country
which has overturned its historical roots
which had traditionally kept the unliked
out. The White Australia Policy, once notably
referred to as the ‘indispensible condition of
every other policy’,? has now been replaced

with a policy far more open and equally
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accepting. Yet in the fine print, the ‘criteria
setoutin law’, stipulates that the criteria are
a selective process: who do we want? The
governing assumption being that we cannot
let everyone in, we must pick and choose the
best. This results in the interests of Australia
being put before any other, greater, global

concern.

A global phenomenon

Too often this is what we forget. Migration is
areality that faces the world. It is important,
both in its ability to shape the map of world
demography as much as it is in its scope.
In 2005, three per cent of the population
of the world, or 191 million people were
international migrants.? As a result of the

flow of capital, information and knowledge



networks of people are physically spreading
throughout the world. Between 1990 and
2005, the world’s international migrant
population increased by 36 million, the
bulk of whom were absorbed by developed
countries.* Furthermore, we now know that
this large scale migration is truly a global
phenomenon, moving both between less
developed nations to developed nations,’
as well as increasingly between developed
countries.Thus,thiscomplexglobaldynamic
brings with it interests and responsibilities
that stretch beyond national borders and

domestic jurisdictions.

In the age of globalisation, migration is a
global governance issue that transcends
Australia’sbordersanditsresponsibility toits
citizens alone. Just as the problem of climate
change is the great example of the ‘tragedy
of the commons’, migration highlights
the discord between individual action and
collective gain. At its most basic migration
involves two countries, likely many more.
Significantly the result of the phenomenon
is that migration has unleashed diasporas
and networks of people that transcend state

boundaries.
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Australia: one country of many

Worldwide,immigration debatesare centred
on and determined by the perspectives
and interests of developed nations like
Australia.® Australia, like the rest of the
developed world, accepts immigrants
largely to fill the demographic deficit. An
ageing population and a birth rate below
that of replacement levels means younger
immigrants in particular have the ability
to stimulate the Australian economy.
Subsequently ‘migrants can be selected on
the basis of such factors as their relationship
to an Australian permanent resident or
citizen, skills, age, qualifications, capital and
business acumen.”” Australia evaluates who
is let in, and who is not, according to who
will bring the most (boost the economy) and
is more likely to successfully settle (cost the
least). We import people as statistics in the
hope that largely they, and their skills, will
be beneficial to the economy. Realpolitik
would suggest that the interests of the rich
will dominate for some time, however by
doing so it only reinforces the discord that
exists between the ideals within countries
to those between countries and the world at

large.
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Discord in the debate

There is an artesian basin of ideas in
this country. Peculiar in recent times,
Immigration is back on the agenda with a
federal election this year has unearthed
a debate that has traversed our topic. We
now find ourselves with a Federal Minister
for Sustainable Population and a debate
that has discussed the merits of population
growth, immigration styles/levels, and
refugee intakes and asylum seekers, focusing
intensely those who arrive by boat. It is
clear that what has been expressed has been
done so in an effort to achieve economical
and political expediency. This attempt to
appeal to business (population growth)
and the underlying anxieties of some in
the electorate (‘stop the boats’) has resulted
in a policy which has not been altogether
coherent. Which makes it clear, that of the
undercurrent of ideas, it is only the strong
rather than the pertinent ideas that rise to

the top.

Fortunately we have history on our side
as what we deal with is not altogether
unusual. Australia is a country founded
on immigration, not simply that of British

settlement and convict roots. More recently,
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large-scale migration has been taking
place, notably since the end of World War
II. Since 1945, seven million people have
arrived to settle and call Australia home.?
At the 2006 census it was determined that
22 per cent of Australia’s population was
born overseas making it clear that Australia
remains a country populated by immigrants.
Having become used to immigrants the
flaw in our thinking now is that we forget
what our actions may mean in a global
context. If we import people as statistics
we forget that people now represent the
face of globalisation. Moreover, we rarely
acknowledge the complex dynamic of
‘brain drain” and ‘gains’, remittances,
both economic and social, and global
responsibilities to awider citizenry, letalone
take it a step further to act according to
these issues. Ultimately within these issues
and others like it, Australia must realise and
accept its global stature as a country that
does make a difference, and not shy away

into believing it is a small Pacific pawn.

A small insight into the vast sphere of
international migration
The ramifications of the well-educated and

skilled leaving one country for another
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has been a long held concern of developed
nations. Yet the scale and effects of such
developments are only acknowledged in
passing. In 2006 for example recorded
economic remittances totalled US$276
billion, and it is likely with informal
remittances the total may be closer to
US$400 billion.? To put this in perspective,
about three-quarters went to developing
countries, a number nearly as large as total
foreign direct investment in developing
countries.'’Thisistosaynothingofanysocial
remittances that may be passed on, such
as knowledge, to the ‘home’ communities
of the world’s migrants. Nor does it say
anything of the often immeasurable effect
of the best and brightest moving to greener
pastures. All of this is so complex - the
costs and benefits to all involved - that it
is considerably easier to understand the

process as ‘brain circulation’.™

Think, again

How does Australia understand its role in
global ‘brain circulation’? Most likely it does
not, for Australia is governed by sovereign
interests with only passing adherence to
international charters and responsibilities

that are limited at best. This results in
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the largest proportion of the migration
phenomenon being seen with a view only
to its domestic effects. Currently we are

missing the true issues of migration.

On the domestic plane we need a reframing
of the debate, and more broadly on the
international setting a shift in the paradigm.
Aswediscussthe pertinentissueswe canlead
thedebateandseethesamehappeningacross
other countries - our internal reframing
can help shift the international paradigm
to a new way of thinking, one centred
around a global consciousness. This would
allow Australia to deal more effectively with
its international obligations, obligations
that will become only increasingly more

apparent over time.

It is clear that there are a host of related
issues that swirl around, which are barely
discussed or even conceptualised. The
intricate relationship between migration
and issues of development is not fully
understood, nor is what this movement of
people could mean for individual human
rights, equality and fairness. Individual
countries bear moral obligations and

Australia, like other developed countries,



must take global leadership. There are so
many questions to furnish the debate we
should be having: What does it mean when
we attract the highly skilled from poor
countries? Whatdoesitmeanwhenwereject
an applicant? We need to at least ask the
question and others like it: what would open
borders mean? Similarly, discussion must
turn to consider what all this means in the
context of a shift toward a green economy.
Here issues of sustainability and economic
survival will remain central. Ultimately this
shift in thinking is necessary if Australia is
to understand its actual role, and for the
countries of the world to realise the plethora
of'issues that are contemporaneous to a new
global order that sees people as the moving

face.

Globalisation both fuels the need for this to
be so and, fortunately, it can also assist with
making it a reality. As distance breaks down
and people continue to move, the answers
may become apparent so that Australia
can fulfil her global obligations. Ultimately
Australia must remember her global role,
for in this case, pursuing equality within
can only come from pursuing equality

beyond. Yet it is exciting, for in doing so
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we have an opportunity here not only to
reframe the debate locally and to shift
the paradigm globally, but to educate and
empower our own Australian citizens and
those abroad. A healthy dose of democratic
renewal can come from a global migration,
understanding that attempts to eschew
public opinion and academic and political
posturing, and simply advocates an inclusive
global consciousness on the back of ashared

international understanding. O
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A Lucky Country For Animals?

L u c vy K i
(B.E.S.S/LL.B.V)

n g o

All animals are equal but some animals are more equal than others.

George Orwell, Animal Farm'

strong commitment to equality is an
Aunderlying principle for all liberal
democracies, and yet Australian law pro-
tects animals unequally and inconsistently.
Legal protection of the interests of animals
is determined on the basis of their utility to
humans, leading to both political and eco-
nomic discrimination.? For instance, the law
treats a pet rabbit very differently to a rabbit
used in scientific research, a rabbit raised
for food or arabbit deemed a ‘pest’ depend-

ing on factors such as public visibility, eco-
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nomic considerations and popularity.? [ will
demonstrate that orthodox liberal theory
provides a persuasive case for applying the
principle of equality between comparable
animals only. In doing this, I will adopt and
expand on the thesis of Australian political
scientist Dr Siobhan O’Sullivan, as set out in
the article, ‘Advocating for animals equally
from within a liberal paradigm’.* Equality
between humans and animals is not consid-
ered feasible at thisstage, because Australia’s

liberal democratic framework is predicated



on the inherent superiority of humans over
animals, and entrenched in the law is the
classification of animals as property. With
former Australian Law Reform Commis-
sioner David Weisbrot AM referring to ani-
mal protection as ‘potentially the next great
social justice movement’ of the early twen-
ty-first century,” a reconsideration of the
relationship between animals and equality
will be important to future discussion on

the concept of equality.

Do animals deserve justice and equality?

How we approach equality for animals is a
contentious issue with important conse-
quences for their legal protection. While
compassion is a subjective concept that is
prone to fluctuation, justice and equality are
objective concepts that can be more easily
measured and enforced by the state.® Em-
manuel Kant held that humans do not owe
duties such as justice and equality to ani-
mals on the basis of their lack of rationality
and free will. According to this perspective,
humans should only act compassionately
towards animals for the benefit of man be-
cause ‘he who is cruel to animals becomes
hard also in his dealings with men.” This

view is reflected today in the growing body

Social Equality

of contemporary research documenting the
correlation between human violence and
animal violence.® More recently, contracta-
rian philosopher John Rawls has conceded
that animals do have some moral standing
on the basis that they have the capacity to
feel pleasure and pain, yet he maintains that
animals cannot be owed justice because
they are incapable of rationally entering
into a social contract.’ This view has been
challenged over the past few decades as
our scientific understanding of animals has
evolved and new theories explaining our re-
lationship with animals have emerged. In
the 1970s Peter Singer extended the utili-
tarian ideas of Jeremy Bentham and John
Stuart Mill to animals. Singer argued that
justice requires the equal treatment of an-
imals, in the sense that suffering is to be
measured equally with comparable suffer-
ing of comparable animals.'® More recently,
American legal philosopher Martha Nuss-
baum has taken the position that denying
animals a dignified existence ought to be an
urgent issue of political justice.' The major-
ity of captive animals now exist within the
political and economic spheres, due to the
rise of intensive farming practices and com-

mercialisation of the pet industry. Current
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animal welfare law would more effectively
protect animals and comfortably sit within
our liberal democratic political framework
if it were based on the notion of extending
equality to comparable animals. This is not

presently the case.

The objective of animal welfare is to deter
‘unnecessary, unreasonable or unjustifiable’
harm inflicted on an animal. In seeking to
do this, the human benefits are weighted
up against harm caused to the animal. The
animal welfare approach may be contrast-
ed with the animal rights approach, which
posits that the rights of all beings should be
respected because they have inherent value
and are the experiencing subjects of a life.'
Australian animal protection law is firmly
entrenched within the paradigm of animal
welfare. Animal welfare is the responsibility
of the States and Territories, with the excep-
tion of Commonwealth laws regulating as-
pects of the live export trade. The main ani-
mal welfare statute in NSW is the Prevention
of Cruelty to Animals Act 1979 (POCTA Act).
Objects of this Act include preventing cru-
elty to animals and promoting the welfare
of animals.”® Industry codes of practice have

been an integral component of the animal
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welfare regulatory regime for the past three
decades, providing minimum standards
and setting guidelines. Compliance with a
code of practice is not mandatory. Howev-
er, in NSW evidence of compliance may be
admissible." In conjunction with codes of
practice, State and Territory animal welfare
statutes provide animals with some level of
protection from cruel and inhumane treat-
ment. However these statutes achieve great-
er protection for some animals than others,
as well as inconsistent protection over time.
The level of this protection depends on
what is considered necessary to achieve hu-
man ends, and this varies over time and be-
tween species. The irony of animal welfare
is that its core principle of necessary suffer-
ing means that the law permits animals to
be treated in ways that do not always protect
their welfare. This is reflected in s 24 of the
POCTA Act, which simultaneously prohibits
a range of cruel practices against animals,
but exempts certain animals from the ap-
plication of provisions of the Act if they are
deemed ‘stock animals’, animals used in re-
search or animals raised for food produc-

tion.

Case studies: Companion and agricultural



animals

Companion animals receive greater legal
protection than any other category of ani-
mal. Companion animals are the main ben-
eficiaries of protection under the POCTA
Act. Furthermore, the overwhelming ma-
jority of RSPCA prosecutions and convic-
tions for cruelty offences are in relation to

companion animals.” Companion animals

>

3
Y
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are defined in s 5 of the Companion Animals
Act 1998 (NSW) (Companion Animals Act)
as including cats, dogs, and other animals
referred to by regulations. Even if a dog or
cat is not strictly used as a ‘companion’, for
example a working dog or a police dog, all
such animals are treated as companion ani-
mals under NSW law.'®* Ownership of such

an animal confers upon the owner a pro-
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prietary right to use, control, exclude others
from and give away or dispose of the animal
as they think fit.'” The law recognises that
the right of an owner to exploit their com-
panion animal is not absolute, and owner-
ship is subject to animal welfare legisla-
tion.' It is an offence in NSW to abandon
an animal,' or to commit an act of cruelty
upon an animal.?’ Animal welfare laws also
impose positive duties upon owners to pro-
tect the welfare interests of their companion
animals. These duties include providing ad-
equate food, drink or shelter and providing

confined animals with adequate exercise.*

Existing legal mechanisms such as the POC-
TA Act and the Companion Animals Act have
limited effectiveness in protecting com-
panion animals from suffering. The narrow
definition of ‘companion animal’ excludes
animals that are not dogs and cats but are
still kept primarily as companion animals.
Perhaps the greatest limitation is their sta-
tus as property, reflected in the ability of
owners to dispose of them.** In the 2007-
2008 financial year approximately 162,000
companion animals were received by RSP-
CA shelters around Australia, comprising

around 69,034 cats and 70,514 dogs.?* In the
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same year the RSPCA euthanised 42,731 cats
and 23,772 dogs.** A further concern re-
lates to the position of companion animals
within the private sphere of the family and
the lack of public visibility. This means that
companion animals are only protected by
anti-cruelty legislation which requires that
their suffering be reported, investigated and

prosecuted.

Despite such limitations companion ani-
mals remain one of the most highly protect-
ed categories of animals. Siobhan O'Sullivan
posits that companion animals are generally
highly protected because they have popu-
larity within the community and are non-
economic animals.?” That is, unlike agricul-
tural animals, they are economic consumers
and not producers.*® To demonstrate this is
the fact that in 2005 Australians spent $4.62
billion on pet care products.?” The popular-
ity of companion animals is reflected in the
fact that four out of the 22 codes, standards
and guidelines on animal welfare in NSW
directly relate to dogs.*® While companion
animals are the subjects of their own Com-
panion Animals Act, there is no correspond-
ing act relating to agricultural animals. It

has been suggested that the reason that the



overwhelming weight of legislative protec-
tion is afforded to companion animals lacks
any rational basis. Rather, it is founded on a
human emotional response to cases involv-
ing cruelty against animals commonly held
by people to be cherished members of their

family.?

In comparison, agricultural animals such as
pigs, sheep, chickens and cows are physical-
ly and emotionally complex sentient beings
with asimilar capacity to suffer and feel pain
as companion animals. However, the law
clearly distinguishes agricultural animals
on the basis of their high economic utility
and lack of popularity relative to companion
animals.?® State and Territory statute fails to
adequately protect the animals that sacrifice
the most for humans and endure the most
suffering.’! Every year approximately half a
billion animals are reared for food and food
production,* compared with the 38 million
companion animals presently owned by 63
per cent of Australian households.** In 2008-
2009, farm animals killed for meat contrib-
uted $12.6 billion to the Australian economy
and animal-derived products contributed
an additional $8.3 billion.** Discrimination

against agricultural animals has been ex-
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acerbated by the rise of intensive farming
practices over the past six decades, bringing
animals away from public visibility. Agricul-
tural animals are largely excluded from oth-
erwise stringent definitions of cruelty found

in most animal welfare statutes.

Describing the state of animal welfare leg-
islation, David Weisbrot AM states animal
welfare laws are ‘so riddled with loopholes
that you could drive a factory farm truck
through them.* As discussed above, most
States and Territories prohibit the ‘unneces-
sary, unreasonable or unjustifiable’ suffer-
ing of animals.* This provides a shield for
factory farmers, and common practices that
cause immense pain and suffering such as
de-beaking, teeth clipping and tail docking
without pain relief, as well as the use of sow
stalls and farrowing crates for breeding fe-
male pigs, are thus permitted by the law. Fur-
thermore, ‘stock animals’, defined as cattle,
horses, sheep, goats, deer, pigs and poultry,
are exempt from numerous acts that would
constitute cruelty if committed against an
animal defined otherwise. Stock animals
are exempt from the requirement that con-
fined animals must be provided with ad-

equate exercise.’” As a consequence the law
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permits the practice of confining egg-laying
hens to battery cages, even though it would
constitute cruelty to birds kept as pets. As
long as sentient living beings are classified
as stock, their interests will remain subordi-
nate to market forces.*® The POCTA Act also
contains defences to what would otherwise
be animal cruelty offences against agricul-
tural animals. Defences contained in s 24 of
the Act include the castration of piglets and
other young stock animals without pain re-
lief,* the dehorning of calves,* and the per-
formance of the mules operation on sheep
under twelve months.*! The fact that legis-
lators created such defences recognises that
such practices would ordinarily infringe

upon the general standard of cruelty.*

A further concern for the equitable treat-
ment of agricultural animals is the role and
effectiveness of industry codes of practice.
Since the 1980s, codes of practice have pro-
vided greater guidance as to what practices
do not constitute cruelty, by setting mini-
mum standards and guidelines. In all States
except South Australia, compliance with
such codes is not mandatory,* and in NSW
compliance with a code, although not a de-

fence to a cruelty prosecution, may be ad-
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missible in evidence.** In NSW, s 24 of the
Prevention of Cruelty to Animals (General)
Regulation 2006 (NSW) adopts as guidelines
model codes relating to domestic poultry,
farmed buffalo, animals at saleyards, goats,

sheep, farmed deer, cattle and beef cattle

feedlots. Katrina Sharman argues that de-

spite the impression that such codes provide
comprehensive protection for animals, in
reality they ‘provide industries with a shield
to justify virtually every factory farming

practice,” and they serve to entrench mini-



mum standards rather than best practice.*
For example, the Model Code of Practice for
the Welfare of Animals: Domestic Poultry
sets the minimum standard space allowance
for caged egg-laying hens at 550 square cen-
timetres per bird in a cage of three or more
birds, thus allowing for hens to be confined
in battery cages so small that they cannot

even stretch their wings.

A model of equitable animal protection

A model of equitable animal protection is
most effectively implemented with three
components: reforming existing legisla-
tion; passing new State and Commonwealth
legislation; and governance reform. First,
it requires a ‘flattening out’ of existing ani-
mal welfare laws. This would be equitable in
the distribution of interest protection and
would avoid treating any category of animal
in an unjust manner.*® It would mean, for
example, that if the majority of the popula-
tion did not consider it desirable to confine
breeding dogs to stalls so small they can-
not turn around, then the intensive farm-
ing practice of confining breeding female
pigs to sow stalls would become unjustified.
Many defences and exemptions contained

in animal welfare legislation would need to
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be removed to ensure that animal welfare
laws are more just. For example, s 9(3) of
the POCTA Act would need to be amended
to remove the specific exemption of stock
animals from the requirement of giving
confined animals a reasonable opportunity
for adequate exercise. Further possibilities
for law reform are to insert the principle of
equality into the objects of animal welfare
statutes, and to provide a more concrete
definition of mecessary’ in the definitions
section of animal welfare statutes. This
would need to explicitly state that no treat-
ment of an animal is necessary if it results in

discrimination between different animals.

A second avenue of creating equitable ani-
mal welfare laws is enacting new legislation
specifically aimed at creating equitable le-
gal protection for animals. This may or may
not have animal welfare as the central fo-
cus. New laws could focus on extending the
principle of anti-discrimination to animals,
or creating greater certainty in the prosecu-
tion and sentencing of animal cruelty of-
fences. There remains much to be done in
terms of enacting Commonwealth legisla-
tion to standardise and prevent inequality

in legal protection between States and Ter-
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ritories. An example of how this might work
in practice is the national animal welfare re-
gime proposed in the National Animal Wel-
fare Bill, which was introduced and defeated
in Australian parliament in both 2003 and
2005.In his Second Reading Speech, Senator
Bartlett argued that national animal welfare
legislation was critical to moving quickly to
achieve equitable animal protection, and
that reform of state and territory animal
welfare legislation had moved at an ‘almost

glacial’ pace.*

Athird option isto embark on governmental
reform. Put simply, equitable animal welfare
laws would be more likely to be achieved if
animal welfare were the responsibility of
departments independent of animal use
industries. This is not the case at present,
since the majority of States and Territories
include animal welfare within their respec-

tive departments of primary industries.

These non-exhaustive suggestions for re-
form raise numerous challenges. An eq-
uitable model of animal protection could
entrench alower standard of welfare result-
ing in even less legal protection for some

animals.®® While this is certainly possible,
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O’Sullivan argues that it would still be ben-
eficial, because the standard of welfare pro-
tection is already so low for the vast major-
ity of captive animals in Australia, that is,
agricultural animals. Reform would bring
greater public awareness of the overwhelm-
ing majority of harms carried out behind
the closed doors of factory farms.* Even if a
lower standard of welfare were entrenched
as a result of reform, then at the very least
that standard would be open to revision.*
A further criticism is the existence of doubt
about whether animals can express a desire
to be treated equally and claim a right to eq-
uitable treatment. The inability to express
such a desire is not a sufficient basis for de-
nyingrights to animals if one applies the ‘ar-
gument from marginal cases’.’! Infants and
severely intellectually disabled people are
unable to express a desire for equal treat-
ment, but are nonetheless given this right.
Furthermore, one could draw a comparison
with corporations and argue thatitisatleast
conceivable in law to extend some rights to
certain non-human entities. Perhaps the
greatest challenge of this model is the polit-
ical and economic interests that are vested
in animal use industries, perhaps prevent-

ing any meaningful shift towards equality



for comparable animals in the near future.

Conclusion

By comparing the regulation of companion
and agricultural animals, I have skimmed
the surface of the extent of inequality in the
legal regulation of captive animals in Aus-
tralia. There are many other categories of
animals whose lives are affected by inequal-
ity, such as animals used in scientific experi-
mentation, animals destined for live export,
animals used in entertainment and zoos,
and even wildlife killed for commercial
purposes such as kangaroos. This sits un-
comfortably within our liberal democratic
political framework, because millions of
animals have become ensnared within our
political system, yet we deny them one of its
core principles. Given the extent of political
and economic interests vested in the insti-
tutionalised inequality of animals, it is un-
likely that reform in this area will occur in
the near future. However, it is possible that
over time community values and expecta-
tions will change, and human compassion
and justice will expand to encompass ani-
mals on the basis that they are sentient be-
ings who feel pleasure and pain, and whose

lives are affected by our political and legal
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systems. Recognising this possibility, David

Weisbrot AM states:

Justaswe look back on the past 40 years with
some bewilderment - and embarrassment
- that we were slow to recognise the hu-
man rights of indigenous people, children,
people with a disability, older people and
others, it is intriguing to wonder whether
our children will look back in 40 years and
wonder how we possibly failed for so long to

take animal rights seriously.*

Regardless of whether animals will enjoy
equitable treatment in the future, the way in
which we govern our relationship with ani-
mals must be considered. This relationship
is likely to undergo significant reform in the
coming decades with the rise of animal pro-

tection as a social justice movement. O
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Access To Healthcare

Centralisation in India and Australia

Matthew Clarkeao
(B.A./LL.B.II)

n recent years, the role of government in
Ithe provision of healthcare has become
a central issue in the political milieu of the
developed world. While debate continues in
theUnited StatesoverthevalidityofPresident
Obama’s healthcare reforms, Australians
await confirmation from the Prime Minister
that the government will continue to pursue
the proposed takeover of healthcare. Despite
the delay and inefficiency often associated
with the Australian healthcare system, it is
beneficial to remember that entrenched
in the structure of Australia’s healthcare
system are the values of equity and fairness.
The advantages of the Australian system are
perhaps best illustrated by a comparison
with one of Australia’s most important

regional neighbours, India. A comparison
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between these two countries reveals the
importance of centralised healthcare and
structural reform in achieving the goals of

universal healthcare and social equality.

Centralisation of health care

The primary hallmark of Australia’s
healthcare system is that power is
centralised at the Commonwealth level,
thereby encouraging efficiency and equity
in the provision of healthcare services.
Section 51 (xxiiiA) of the Constitution
specifically outlines those areas with which
the Commonwealth has the authority to

legislate. Such powers include:

The provision of maternity allowances,

widows’ pensions, child endowment,



unemployment, pharmaceutical, sickness
and hospital benefits, medical and dental
services (but not so as to authorise any form
of civil conscription), benefits to students

and family allowances.!

Ostensibly, section 51 vests in the
Commonwealth the authority to legislate in
specificareasofthe healthcare system, while
the states retain control of the remaining
areas under their residual powers. In reality,
the funding mechanisms of the Australian
healthcare system have the practical effect
of centralising almost all policy decisions at
the Commonwealth level. For instance, due
to a series of legislative reforms introduced
in 19422 the Commonwealth has become
the sole collector of personal income tax
in Australia, which is then redistributed
to individual states to fund public services
such as education and healthcare. However,
as per section 96 of the Constitution, the
Commonwealth may provide these funds
to the states ‘on such terms and conditions
as the Parliament thinks fit.? As a result,
the government is able to influence, if not
direct, state health policy by making the
provision of healthcare finance conditional

upon adherence to Commonwealth policy
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frameworks. As aresult, the Commonwealth
has the authority to directly manage those
areas prescribed under section 51, and to
indirectlyinfluencethepoliciesofindividual
states by utilising their power under section

96.

In contrast to Australia, the Constitution of
India promotes a decentralised healthcare
system, with power diluted between various
federal, state and local authorities. In
principle, healthcare is the responsibility of
individual states.* However, this authority
is in turn disseminated to individual local
governments, each of which have varying
degrees of authority depending on whether
they are urban or rural-based governments.
This overlap in authority between the state
and local levelsis further complicated by the
ambiguous role of the federal government
in the provision of healthcare. In particular,
article 47 of the Constitution details the ‘[d]
uty of the State to raise the level of nutrition
and the standard of living and to improve
public health,” with further reference to the

fact that:

The State shall regard the raising of the level

of nutrition and the standard of living of
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its people and the improvement of public
health as among its primary duties and,
in particular, the State shall endeavour to
bring about prohibition of the consumption
exceptformedicinal purposesofintoxicating
drinks and of drugs which are injurious to

health.b

The ‘State’ is defined in article 12 as the
‘Government and Parliament of India
and the Government and the Legislature
of each of the States and all local or other
authorities within the territory of India or
under the control of the Government of
India.” Consequently, article 47 has been
used by the central government to justify
the development of various national health
programmes that run concurrently with
those of the states. As a result, healthcare
policyinIndiais hopelessly tangled between
the various levels of government, thereby

limiting both efficiency and accountability.

Structural reform in health care

In Australia, centralised authority has
encouraged structural reform designed
to increase equitable access to medical
treatment and pharmaceuticals. At a basic

level, the phrasing of section 51 (xxiiiA)
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is significant. Implicit in the authority
to provide a range of health benefits
and services is the suggestion that the
government should provide such benefits
and services. Moreover, it is implied in
the inclusion of specific services, to the
exclusion of others, that those which
have been included are necessary social
services that the Commonwealth has a
responsibility to provide. Accordingly,
successive Commonwealth governments
have used their constitutional powers to
introduce structural reform consistent
with these implied responsibilities under ss
xxiiiA. Arguably the most important of these
reforms came in the form of Medicare which
was introduced by the Whitlam government
in 1973% and then renamed and restructured
under the Hawke government’s Health
Legislation Amendment Act.® Medicare is one
of Australia’s most important achievements
in its pursuit of social equality. It is the
cornerstone of the Australian healthcare
system which ensures that access to medical
treatment is determined not by financial
capacity, but rather by the imperative of
individual necessity. For instance, Stephen
R Leeder, former National President of the

Public Health Association of Australia, has



suggested that the benefit of Medicare is
that it ‘takes seriously the reality that...a
humane and caring society wishes all its
citizens to have the same access to the
same standard of care, according to need,
and unrelated to their financial status.’
Mr. Leeder is correct in saying that systems
such as Medicare are equitable not solely
because all people receive the same access
to the same services, butalso because people
receive benefitsaccordingto theirindividual
needs. Itisasystem thatreflects the inherent
physical diversity of the population, and
serves to protect the vulnerable members
of the community such as the disabled and
sufferers of chronic illnesses.

A further example of the benefits of
centralised healthcare can be seen in the
form of Australia’s Pharmaceutical Benefits
Scheme (PBS), which aims to increase
equitable access to essential medicines. As
with Medicare, the PBS goes to the very core
of'social equality in Australia; approximately
80 per cent of prescriptions dispensed
across the country are subsidised under
the PBS,'"! meaning that access to essential
medicines are provided irrespective of
financial capacity. And yet the very existence

of the PBS relies upon legislative authority
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regarding healthcare being centralised
at the Commonwealth level. In 1944 the
Commonwealth attempted to introduce a
scheme similar to the modern day PBS in
the form of the Pharmaceutical Benefits Act,
but it was deemed by the High Court to be
unconstitutional.’® The basis for this was
that the Commonwealth did not have a
direct power to legislate for the provision of
pharmaceuticals under section 51, nor did
they have the ability to appropriate taxation
revenue for such purposes under section
81. This subsequently led to a constitutional
amendment in the 1946 referendum, giving
the Commonwealth the power to legislate
for the provision of pharmaceuticals. As a
result, anew Pharmaceutical Benefits Act was
passed in 1947 which was subsequently
held by the High Court to be constitutional
as a result of the 1946 amendment.™
What this demonstrates is that in order to
introduce wide-ranging structural reform
to healthcare, power needs to be centralised

at the federal level.

In contrast to Australia, India’s decentralised
healthcare system is characterised by
severe inequalities, limiting access to

primary healthcare for large portions of
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the population. While centralisation in
Australia has encouraged structural reform,
decentralisation in India has encouraged
policies based on increased funding
and continual improvement of existing
frameworks. Such attitudes are entrenched
in the phrasing of article 47, but also arise
from a general confusion of which levels of
government hold which responsibilities,
thereby limiting the willingness of any one
level of government to introduce wide-
ranging structural reform. Accordingly, a
key element of India’s policy development
comes in the form of ‘five year plans’, with
a total of eleven plans being issued since
independence in 1947. A key problem with
this system is that prime-ministerial and
presidential terms are both five years in
length, which ultimately means that policy
is fragmented and inconsistent. Secondly,
and perhaps most importantly, the five-
year plan program is one that ignores the
structural problems within the system. For
instance, the eleventh five year plan which
covers 2007-2012 sets various quantitative
goalsfor the health of the Indian population,
yet indicates that these objectives will be
achieved not by introducing reforms to

the way the system operates, but, rather, by
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increasing aggregate spending levels by the
central andstate governments.'> Entrenched
in attitudes such as this is the fallacious
presumption that increased funding in and
of itself has the capacity to radically alter

equitable access to healthcare.

A primary example of how this attitude
has limited access to healthcare for parts
of the Indian population can be seen by
reference to the organisation of India’s
rural healthcare system. The first level of
the rural healthcare system is known as
the sub-centre level, with each sub-centre
servicing a population of between 3000
and 5000 people.’® Each sub-centre has a
maximum of two staff members, neither
of whom are trained physicians.'” It is not
until the second-tier of the system, known
as the Primary Health Centre (PHC), that
the community gains access to a qualified
physician. However, by the PHC stage, the
populationserviceareaisbetween20000and
30 000 people.' This in turn is exacerbated
by the fact that the third and final tier of the
system, known as the Community Health
Centre, has a total of four doctors servicing
a population of between 80 000 and 120

000 people.”” While the Indian government
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has attempted to combat the problems in
the regional system by increasing funding,
its attempts will always be constrained by
their refusal to introduce structural reform
requiring increased physicians or physical

infrastructure at each level of the system.

Therefore, what the comparison between
India and Australia seems to suggest is
that the level of access to healthcare is
intimately related to the degree to which
the provision of healthcare is centralised.
While centralised Commonwealth power
in Australia has encouraged architectural
changes designed to increase access to
the provision of medical services, India’s
highly decentralised system has resulted in
fragmented policy development that fails to
address problems inherent in the system'’s
organisational structure. As a result, while
Australia has successfully limited disparities
in accessing healthcare resources, India
continues to struggle with regional and

class-based inequalities. O
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Quandaries Of The Social Housing Tribunal Process

Matthew Varleydo
(B.A/LL.B.VI)

There are two very different forms of
housingin New South Wales. The first,
private housing, is characterised by con-
tractual rights and individual responsibil-
ity. Tenants participate in the housing mar-
ket and are said to make rational choices
about their interests. The second, social or
public housing, is provided as a form of so-
cial welfare and incorporates assumptions
about public good and procedural fairness.
There are significant reasons for these dif-
ferences and a number of ways in which
they have been legitimated. I shall chart the
line between difference and inequality, and
explore how the line has been drawn in the

housing sector.

Private sector housing is provided by land-
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lords who charge tenants market rent. The
relationship between landlord and tenant
is governed by a residential tenancy agree-
ment, which is a statutory contract.! Social
housingis dominated by the Land and Hous-
ing Corporation, which is a statutory corpo-
ration under the Housing Act 2001 (NSW).2
The Corporation owns properties which are
managed by Housing NSW or smaller com-
munity housing providers.® Social tenants
are entitled to a rebated rent if their income
falls within their landlord’s applicable poli-
cies.* This rent rebate is determined by an
administrative decision, while the tenant’s
contractual obligation, as defined by their
residential tenancy agreement, is to pay
market rent. A social landlord’s decisions,

such as the decision to evict a tenant, are



administrative decisions and may be sub-
ject to administrative review. It is easy to see
that the principles of good governance play
an important role in determining social ten-

ants’ rights and obligations.

The differences between these two housing
sectors are accepted because they have been
legitimated in some way. There are two main
sources of legitimation. First, there is a dif-
ference between private and public proper-
ty. Private property owners are generally en-
titled to deal with their property as they see
fit, subject to the principles of contract and
property law. Public property, on the other
hand, is to be managed efficiently and fairly.
This gives social tenants certain rights, for
example, a right to a degree of procedural
fairness, but also imposes certain burdens.
For example, community standards tend not
to support social tenants, who enjoy rebated
rent, using their premises for drug cultiva-
tion and supply. This distinction between
public and private is a powerful source of
legitimation, and creates benefits and bur-

dens for social tenants.

Second, the provision of social services has

become dominated by a discourse of con-
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tractualism, rather than welfare. As dis-

G

cussed in Adam Crawford’s article, ““Con-
tractual Governance” of Deviant Behaviour’,
contractualism is a label for the trend to-
wards reliance on contractual obligation in
the provision of social services.5 Recipients
of these services are expected to understand
and fulfil their contractual obligations, rath-
er than enjoying a right to social support.°®
The social housing sector has been particu-
larly susceptible to this trend because the
relationship between landlord and tenant is
primarily a contractual one. Thus, breaches
of the residential tenancy agreement, even
ones founded on criminal conduct, are dealt
with as breaches of contract. In NSW, these
contractual disputes are heard in the Con-
sumer, Trader and Tenancy Tribunal (the
Tribunal). Because social tenants are seen
as contracting parties, and their behaviour
is addressed through contract law, they are
expected to protect their own contractual

interests.

Social housing and administrative review
Social landlords are also public bodies, and
administrative law provides social housing

tenants with opportunities to review their
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landlord’s decisions. This is very different to
the situation for private tenants, who have
very few opportunities to challenge the
process by which their landlord makes de-
cisions. While public property is expected
to be managed fairly and efficiently, hence
the burdens imposed by administrative law,
the state is reluctant to restrict the rights of
private property owners. The imposition of
administrative burdens on private property
owners makes no sense according to the
public-private distinction in our legal sys-

tem.

Social tenants may seek internal and ex-
ternal merits review of their landlord’s de-
cisions. Internal review requires a senior
decision-maker to revise the decision, by
considering the application of policy and
the fairness of the original decision.” Exter-
nal review is provided by the Housing Ap-
peals Committee (HAC), and can be pursued
once the internal process is complete. HAC
considers ‘whether the original decision
was made fairly, in accordance with policy
and whether all information was taken into
account.”® The HAC appeal results in a rec-
ommendation, which is generally accepted

by the social housing provider. These op-
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portunities for merits review are extremely
important in cases where the Tribunal may
be likely to order termination of the ten-
ancy agreement, but the decision-making
process within the social housing provider
was defective. For example, when faced with
a tenant in arrears because of the incorrect
application of the rent rebate policy, the Tri-
bunal is unlikely to consider the policy be-
hind the problem.’ If the Tribunal takes the
rent ledger on face value, the tenancy agree-
ment may be terminated. However, review
of the decision to cancel the rent subsidy
may resolve the situation and cancel the
arrears. Merits review provides a relatively
simple way to ensure that social landlords
make their decisions correctly and fairly.
Since social landlords make administrative
decisions, a form of administrative review is
required to ensure these decisions are made
correctly. Contractual disputes between so-
cial landlord and tenant are still heard by

the Tribunal.

A social tenant may also be able to pur-
sue judicial review of his or her landlord’s
decisions. The threshold question will be
whether the decision-maker is susceptible

to judicial review. At common law, judicial



review is available when a body exercises
statutory power, whether directly or in-
directly. The nature of the power may also
be relevant.'” For example, decisions made
by the NSW Land and Housing Corpora-
tion, under the auspices of Housing NSW,
are decisions that attract judicial review.!
Decisions of community housing providers,
however, are more difficult to classify. Under
Part 9A of the Housing Act 2001 (NSW), com-
munity housing providers are non-profit
organisations registered with Housing NSW.
These providers are governed by a board
drawn from the local community, which
makes them responsive to the needs of that
community.’* As these community housing
providers are providing a public service and
manage publicly-owned properties, there
is a strong argument that their decisions
are subject to judicial review. This is con-
sistent with English authority, which holds
that similar housing organisations, when
closely related to traditional social housing
organisations, perform a public function
for the purposes of the Human Rights Act."
However, the recent trend in NSW is for title
in social housing stock to be transferred to
these community housing providers. Previ-

ously, community housing providers merely
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managed properties owned by the Land and
Housing Corporation.'* As this process con-
tinues, and community housing providers
are separated from the Corporation, it be-
comes more likely that social tenants seek-
ing judicial review will need to rely on the
public nature test, rather than considering

the source of their landlord’s powers.

Judicial review may allow a social tenant to
argue that their landlord did not provide
natural justice. In Nicholson v NSW Land and
Housing Corporation, a tenant of the NSW
Land and Housing Corporation sough